
Ref: 8ENF-UFO 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 8 

1595 Wynkoop Street 
Denver, CO 80202-1129 

Phone 800-227-8917 
www.epa.gov/region08 

JUL 0 ;~ 
CERTIFIED MAIL # 7008 3230 0003 0726 0603 
RETURN RECEIPT REQUESTED 

Deer Mountain Fire District #3 Cotopaxi Fire and Rescue 
c/o Glen Baker 
0060 County Road 50 
Cotopaxi, Colorado 81223 

CERTIFIED MAIL# 7008 3230 0003 0726 0610 
RETURN RECEIPT REQUESTED 

Deer Mountain Fire District #3 Cotopaxi Fire and Rescue 
c/o James E. Otis 
0060 County Road 50 
Cotopaxi, Colorado 81223 

Re: Proposed Compliance Order, Penalty Complaint and Notice of Opportunity for Hearing 
Docket No. SDWA-08-2015-0025 

Dear Messrs. Lagos and Mendez: 

Enclosed is a Proposed Compliance Order, Penalty Complaint and Notice of Opportunity For Hearing 
(Complaint) issued by the Environmental Protection Agency (EPA) as authorized by the Safe Drinking 
Water Act (SDWA), 42 U.S.C. § 300h-2. The document describes how Intermountain Rural Electric has 
violated the SDWA and proposes both compliance requirements and the assessment of a civil penalty. 

However, if you fully comply with the compliance order requirements in a timely manner as set 
forth in the Complaint, the EPA will evaluate the civil penalty factors at 42 U.S.C. § 300h-
2(c)(4)(B), and may settle this case without the assessment of a civil penalty, if appropriate. Please 
note that there are deadlines in the Complaint that must be followed. The Complaint is effective upon 
the receipt date, and you have thirty (30) calendar days to file an answer to dispute the contents of the 
Complaint. 



If you have any technical questions, contact Christopher Ajayi at the above address (with the mail code 
8ENF-UFO) or by phone at (303) 312-6320. For legal questions, the attorney assigned to this matter is 
Mia Bearley, who can be reached at the above address (with the mail code 8ENF-L) or by phone at 
(303) 312-6554. 

We urge your prompt attention to this matter. 

Sincerely, 

1-1' '-tclGLu.. Q AcGu-,___, 
C Suzanne J. Bohan 

Assistant Regional Administrator 
Office of Enforcement, Compliance 

and Environmental Justice 

Enclosures: Proposed Compliance Order, Penalty Complaint, 
and Notice of Opportunity for Hearing 

Part 22 Rules of Practice 
Public Notice 
U.S. EPA Small Business Resources Fact Sheet 
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IN THE MATTER OF 

UNITED STATES 
ENVIRONMENT AL PROTECTION AGENCY 

REGIONS 
Docket No.SDWA-08-2015-0025 

2015 JUL -9 PH 3: 38 

F I L~O 
EPA REGION VIII 
HE.tiRING r.tERK 

Deer Mountain Fire District #3 
Cotopaxi Fire and Rescue 

) 
) 
) 
) 
) 
) 
) 

PROPOSED COMPLIANCE ORDER, 
PENALTY COMPLAINT AND NOTICE OF 
OPPORTUNITY FOR HEARING 

Respondent. 

INTRODUCTION 

1. This Proposed Compliance Order, Penalty Complaint and Notice of Opportunity for 
Hearing (Complaint) is authorized by Congress in section 1423 of the Public Health Service Act, 
commonly known as the Safe Drinking Water Act (SDWA), 42 U.S.C. § 300h-2. The 
Environmental Protection Agency (EPA) regulations authorized by the SDW A are set forth in 
part 144 of title 40 of the Code of Federal Regulations (Regulations or C.F.R.), and violations of 
the Regulations constitute violations of the SDW A. The rules for this proceeding are the 
"Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties, 
Issuance of Compliance or Corrective Action Orders and the Revocation, Termination or 
Suspension of Permits" (Rules of Practice), 40 C.F .R. Part 22, a copy of which is enclosed. 

2. The undersigned EPA official has been properly delegated the authority to issue this 
Complaint. 

3. EPA alleges that Deer Mountain Fire District #3 Cotopaxi Fire and Rescue 
(Respondent), owner and/or operator, has violated the Regulations and therefore the SDWA, as 
more fully explained below. 

NOTICE OF OPPORTUNITY FOR A HEARING 

4. Respondent has the right to a public hearing before a presiding officer within the 
Agency to (1) disagree with any fact alleged by EPA in the Complaint, (2) state the grounds for 
any legal defense or (3) disagree with the appropriateness of the proposed penalty. 

5. To disagree with the Complaint and assert Respondent ' s right to a hearing, 
Respondent must file a written answer (and one copy) with the Regional Hearing Clerk (1595 
Wynkoop Street (8RC); Denver, Colorado 80202) within thirty (30) calendar days of receiving 
this Complaint. The answer must clearly admit, deny or explain the factual allegations of the 
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Complaint, the grounds for any defense, the facts Respondent may dispute and Respondent's 
specific request for a public hearing. Please see section 22.15 of the Rules of Practice for a 
complete description of what must be in the answer. FAILURE TO FILE AN ANSWER AND 
REQUEST A HEARING WITHIN THIRTY (30) CALENDAR DAYS MAY WAIVE 
RESPONDENT'S RIGHT TO DISAGREE WITH THE ALLEGATIONS OR PROPOSED 
PENALTY, AND RESULT IN A DEFAULT JUDGMENT AND ASSESSMENT OF 
PENALTY UP TO THE MAXIMUM AUTHORIZED BY THE SDW A. 

SETTLEMENT NEGOTIATIONS 

6. EPA encourages discussing whether cases can be settled through informal settlement 
conferences. If Respondent wants to pursue the possibility of settling this matter, or has any 
other questions, contact Mia Bearley, Enforcement Attorney, at (303) 312-6554 or at the 
following address: 

Mia Bearley (Mail Code 8ENF-L) 
U.S. Environmental Protection Agency, Region 8 
1595 Wynkoop Street 
Denver, Colorado 80202 

Please note that calling Ms. Bearley or requesting a settlement conference does NOT delay 
the running of the thirty (30) day period for filing an answer and requesting a hearing. 

GENERAL ALLEGATIONS 

The following general allegations apply to all times relevant to this action and to each 
violation alleged in this Complaint: 

7. Respondent is a "person" as defined in the SD WA, and is therefore subject to the 
requirements of the SDWA and/or the Regulations. 42 U.S.C. § 300f (12). 

8. Respondent owns and/or operates the facility known as Deer Mountain Fire District 
#3 Cotopaxi Fire and Rescue, located at 0060 County Road 50, Cotopaxi, Colorado (Facility). 

9. On May 7, 2013 , authorized EPA employees entered the Facility, with consent, to 
inspect it for compliance with the law. This inspection showed that the Facility has two bay wash 
areas and two floor drains in the bays. Both floor drains flow into an area west of the Facility fire 
building. On the same day, Respondent filled out an EPA Shallow Waste Disposal System Well 
Inventory Request form and indicated that waste fluids are stored and/or recycled at the Facility. 

10. Respondent's disposal system, as identified in the inspection above, is classified as a 
"Class V Injection Well" as defined by 40 C.F.R. §§ 144.6, 144.81and146.5 (Class V Motor 
Vehicle Waste Disposal Well). Respondent is subject to applicable requirements of 40 C.F.R. §§ 
124, 144 and 146. 
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11. Based on the inspection described above, Respondent owns and/or operates a Class 
V Motor Vehicle Waste Disposal Well. 

12. Lying beneath Respondent's Class V Motor Vehicle Waste Disposal Well are 
underground sources of drinking water (USDWs), including but not limited to, the Other Rocks 
Aquifer. 

13. Respondent is in violation of: 

(a) 40 C.F.R. §§ 144.12(a) and 144.82(a)(1) by owning, operating or maintaining a Class 
V Motor Vehicle Waste Disposal Well which, through injection activity, allows the movement of 
fluid containing any contaminant into underground sources of drinking water, if the presence of 
that contaminant may cause a violation of any primary drinking water regulation or may 
otherwise adversely affect the health of persons; and 

(b) 40 C.F.R. § 144.88(b) for operating a Class V Motor Vehicle Waste Disposal Well 
after the January 1, 2007 ban of all Class V Motor Vehicle Waste Disposal Wells. 

Respondent's operation of the Class V Motor Vehicle Waste Disposal Well is in violation 
of the Regulations and Respondent is therefore in violation of the SDWA. 42 U.S.C. § 300h-
2(c)(l). 

PROPOSED COMPLIANCE ORDER 

14. Respondent shall: 

(a) within thirty (30) calendar days of Respondent's receipt of this Complaint, submit to 
EPA, in writing, a schedule for permanently closing the Class V Motor Vehicle Waste Disposal 
Well in the motor vehicle maintenance area, and a plan for alternative disposal of the waste. If 
the closure includes the use of a self-contained holding tank, the plan must address the specific 
type, specifications and size of tank to be installed. EPA will promptly review the proposed plan 
and either approve it or provide Respondent with written comments; 

(b) within sixty (60) calendar days of the receipt of this Complaint, permanently close the 
Class V Motor Vehicle Waste Disposal Well; and 

( c) within thirty (30) calendar days of completing this work, provide EPA with 
subsequent documentation of the closure. 
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15. Respondent shall submit all documentation to: 

Christopher Ajayi (Mail Code SENF-UFO) 
U.S. Environmental Protection Agency, Region 8 
1595 Wynkoop Street 
Denver, Colorado 80202 

PROPOSED CIVIL PENALTY 

16. For an administrative proceeding, the SDWA authorizes the assessment of a civil 
penalty of up to $16,000 per day, for each violation of the SDWA, up to a maximum of 
$187,500. 42 U.S.C. § 300h-2(c)(l). The SDWA requires EPA to take into account appropriate 
factors in assessing a civil penalty, including the seriousness of the violations, the economic 
benefit resulting from the violations, any history of such violations, any good-faith efforts to 
comply with the requirements, the economic impact on the violator and such other matters as 
justice may require. 

17. As required by the SDWA, prior to the assessment of a civil penalty, EPA will 
provide public notice of the proposed penalty, and reasonable opportunity for the public to 
comment on the matter and present evidence in the event a hearing is held. 42 U.S.C. § 300h-
2(c)(3)(B). 

Date: 01 /oz/ t0/!5 
~~~.~~·~~~~-

By: ~rUlu · /~ 
/p' Suzanne J. Bohan 

Assistant Regional Administrator 
Office of Enforcement, Compliance 

and Environmental Justice 
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IN THE MATTER OF: DEER MOUNTAIN FIRE DISTRICT #3 COTOPAXI FIRE AND 
RESCUE 
DOCKET NO.: 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that the original and one true and correct copy of the foregoing 
PROPOSED COMPLIANCE ORDER, PENALTY COMPLAINT, AND NOTICE OF 
OPPORTUNITY FOR HEARING with the Consolidated Rules of Practice (40 C.F.R. Part 22), a 
Public Notice, and the U.S. EPA Small Business Resources Fact Sheet were hand carried to the 
Regional Hearing Clerk, 

Tina Artemis, Regional Hearing Clerk 
U.S. Environmental Protection Agency, Region 8 
1595 Wynkoop Street 
Denver, Colorado 80202-1129 

The undersigned also certifies that on the date indicated below, a true and correct copy of this document 
was hand delivered at the same time to: 

Hon. Elyana R. Sutin, Regional Judicial Officer 
U.S. Environmental Protection Agency, Region 8 
1595 Wynkoop Street 
Denver, Colorado 80202-1129 

The undersigned also certifies that on the date indicated below, a true and correct copy of this document 
was sent via Certified Mail, Return Receipt to both: 

Deer Mountain Fire District #3 
Cotopaxi Fire and Rescue 
c/o Glen Baker 
0060 County Road 50 
Cotopaxi, Colorado 81223 
CERTIFIED MAIL # 7008 3230 0003 0726 0603 

and 
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Deer Mountain Fire District #3 
Cotopaxi Fire and Rescue 
c/o James E. Otis 
0060 County Road 50 
Cotopaxi, Colorado 81223 
CERTIFIED MAIL # 7008 3230 0003 0726 0610 
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40 CFR Ch. I (7-1-10 Edit ion) 

PART 22-CONSOLIOATED RULES 
OF PRACTICE GOVERNING THE 
ADMINISTRATIVE ASSESSMENT OF 
CIVIL PENALTIES AND THE REV
OCATION/TERMINATION OR SUS
PENSION OF PERMITS 

Subpart A-General 

Sec. 
22.l Soope of this pa.rt. 
22.2 Use o! number and gender. 
22.3 Delln.ltiom. 
22.4 Powers a.nd duties or the Envi.ron

menta.1 Appea.le Boa.rd, Rell'ionaJ Judioia.l 
Otncer and Presiding O!:t'loer; d1squaJi
ticat1on, wtthdrawa.l, a.nd reas111rnment. 

22.6 Filing, servtoe, a.nd !orm o! all filed 
documents; business oonndentla.11ty 
cla.lms. 

22.6 Flling &lld servioe or rulings, orders a.nd 
decisions. . 

22. 7 Oomputa.tion and extension of time. 
22.8 Er parte discussion o'f proceeding. 
22.9 Elxa.mina.tion o! documents filed. 

Subpart 8-Porties and Appearances 

22.10 Appea.ra.noes. 
22.11 Intervention and non-party brie!'B. 
22.12 Comolldatlon a.nd aev11ra.noe. 

Subpart C-Prehearlng Procedures 

22.18 Commencement oC a proceeding. 
22.14 Complaint. 
22.15 Answer to the compla.1nt. 
22.16 Motions. 
22.17 Default. 
22.18 Quick resolution; settlement: 11.lter

na.tive dlspute resolution. 
22.19 Prehea.ring lll!orm11.tion exchange; pre· 

bee.ring conference; other discovery, 
22.20 Acoeler11.t;ed decision; decision to dia

mlsa. 

Subpart 0-Heorfng Procedures 

22.21 /l.l!signment ol :Presiding omcer; 
schedulin8' the hea.rinir. 

22.22 Evidence. 
22.23 Objeotione 8.lld o!!ert1 o! proof. 
22.24 BurdCll of preeenta.tton; burden oC per

suasion; prepondera.noe or the evidence 
standard. 

22.25 F1ling the tra.nsoript. 
22.26 Proposed C1nd1n1rs, conclusions, a.nd 

order. 

Subpart E-lnitial Decision and·Motlon to 
Reopen a Hearing 

22.27 Intti11.l deoislon. 
22.28 Motion to reopen a. hearing. 
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Environmental Protection Agency 

Subpart F-Appeols ond Administrative 
Review 

22.29 .Appeal .rrom or review of iD.terlooutory 
orders or rulings. 

23.30 .Appeal from or review or lnitis.l deci
aion. 

Subpart G-Flnal Order 

22.31 F1na.l order. 
22.32 Motion t.o reconsider a. fins.l order. 

Subpart H-Supplemental Rules 

22.33 [Reserved] 
23.34 Supplements.I rules governing the ad

m1ni11tra.tive a.1111essment of civil pen
s.I ties under the Clea.a A.fr Act. 

22.85 Supplemental rules governing the ad
m1nietrat1ve a.ssessment or civil pen
alties under the Federa.l Insecticide. Fun
gicide, and Rodent1o1de Aot. 

22.36 [Reserved] 
22.37 Supplementa.l rnles a-overnina- admin

istrative proceedings under the Solid 
Waste Disposal Act. 

22.38 Supplemental rules of practice erov
erning the administrative asaessment of 
civil penalties under the Cles.n Wa.ter 
Act. 

22.89 Supplemental rules governiD.g the a.d
min1strs.tive s.s:sessment or civil pen
a.lties under section 109 or the Com
prehensive Environmental Response, 
Compensation, and Liability Aot of 1980, 
as a.mended. 

22.40 (Reserved] 
22.41 Supplemental rules governing the a.d

ministratlve assessment 0£ civil pen
alties under Title II or the Toxic Sub
stance Control Act, ens.cted ae section 2 
or the Asbestos Haza.rd Emergency Re
sp0nse Act CABERA>. 

22.42 Supplemental rules governing the ad
ministrative assessment or civil pen
alties for violations of oomplia.nce ordel'lj 
issued to owners or operators or public 
water systems under p!U't B or the Sa.Ce 
Drinking Water Act. 

22.43 Supplemental rules governing the ad
ministrative assessment of civil pen
alties s.ga.inst a federal agency under the 
S&fe Drinking Water Act. 

22.44 Supplemental rules· of pra.ctice gov
ernillg the termina.tion of permite nnder 
section 402(a.l of the Clean Water Act or 
under section 3008(a)(3) ot the Resource 
Conaena.Mon a.nd Recovery Act. 

22.45 Supplemental rules governing publ1c 
notice and comment in proceedinp 
under sections 809(g) and 31l(b){6l(BJ{ii) 
of the Clean Wa.ter Act and section 
1423(0) or the Sare Drinking Water Act. 

§22.1 

22.46-22.49 (Reaerved] 

Subpart I-Administrative Proceedings Not 
Governed by Section S54 of the Ad
ministrative Procedure Act 

22.liO Scope or this subpart. 
22.61 Presidlng Officer. 
22.52 Inform11.e1on exchange a.nd discovery. 

AUTHORITY: 7 U.S.C. 136()); 15 U.S.C. 2615; 33 
u.s.c. 1319, 1342, 1361. 1415 and 1418; 42 U.S.O. 
300g-3(g), 6912, 6925, 6928, 6991e and 6992d; 42 
U.S .O. 7413(d), 7524(0), 7545(d), 7047, 7601 and 
7607(s.) , 9609, and 11045. 

SOURCE: 64 FR 40176, July 23. 1999, unless 
otherwise noted. 

Subpart A-General 

§ 22.l Scope of this part. 
(a) These Consolidated Rules of Prac

tice govern all administrative adju-
dicatory proceedings for: -

(1) The assessment of any a.dmin!s
trative civil penalty under section 14CaJ 
of the Federal Insecticide, Fung-icide, 
and Rodenticide Act a.s a.mended (7 
u.s.c. 136/(a)); 

(2) The assessment of any adminis
trative civil penalty under sections 
113(d), 205(0), 2ll(d) and 213(d) of the 
Clean Air Act. as amended (42 U.S.C. 
7413(d), 7524(c), 7545(d) and 7547{d)); 

(3) The assessment of any adminis
trative civil penalty or for the revoca
tion or suspension of a.ny permt t under 
section 105(a) and (f) of the Marine Pro
tection. Research, and Sanctuaries Act 
as amended (33 U.S.C. l415(a) a.nd (f)); 

(4) The issuance of a complianue 
order or the issuance of a cQrrect!ve ac
tion order, the terminatipn of a permit 
pursuant to section 3008(a.)(3), the sus
pension or revocation of authority to 
operate pursuant to section 3005(e). or 
the assessment of any civil penalty 
under sections 3008, 9006, and 11005 of 
the Solid Waste Disposal Act, as 
amended (42 U.S.C. 6925(d), 6925(e) , 6928. 
699le, and 6992d)), except as provided in 
pa.rt 24 of this chapter; 

(5) The assessment of any adminis
trative civil penalty under sections 
16(a) and 201 of the Toxic Substances 
Control Act (15 U.S.C. 2615(a) and 2647); 

(6) The assessment of any Class II 
penalty under sections 309(g) and 
31l(b)(6), or termination of any permit 
issued pursuant to section 402(a) of the 
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§22.2 

Clean Water Act, as amended (33 U.S.O. 
1319(g), 1321(b)(6), and 1342(a)); 

(7) The assessment of any adminis
trative civil penalty under section 109 
of the Comprehensive Environmental 
Response. Compensation, and Liability 
Act of 1980, as amended (42 U.S.C. 9609); 

(8) The assessment or a.ny adminis
t1 ative civil penalty under seotion 325 
of the Emergency Planning a.nd Com
munity Right-To-Know Aot of 1986 
("EPCRA") (42 U.S.C. 11045); 

(9) The assessment of any .adminis
trative civil penalty under sections 
1414(g)(3)(B), 1423(c), and 1447(b) of the 
Safe D11nking Water Act as amended 
(42 U.S.C. 300g-3(g)(3)(B), 300h-2(c), and 
SOOHl(b)), or the issuance of a.ny order 
requiring both compliance and the as
sessment of an administrative civil 
penalty under section 1423(c); 

(10) The assessment of any adminis
trative civil penalty or the issuance of 
any order requiring compliance under 
Section 5 of the Mercury-Containing 
and Rechargeable Battery Management 
Act (42 U.S.C. 14304). 

(b) The supplemental rules set forth 
in subparts H and I of this part estab
lish special procedures for proceedings 
identified in paragraph (a) 01 this sec
tion where the Act allows or requiI·es 
procedures different from the proce
dures in subparts A through G of this 
pa.rt. Where inconsistencies exist be
tween subparts A through G of this 
part and subpart H or I of this part, 
subparts Hor I of this part shall apply. 

(o) Questions arising at a.ny stage of 
the proceeding whioh a.re not addressed 
1n these Consolidated Rules of Practice 
shall be resolved ia.t the discretion of 
the Administrator, Environmental Ap
peals Board, Regional Administrator, 
or Presiding Officer, as provided for in 
these Consolidated Rules of Practice. 

[64 FR 40176, July 23, 1999, as £',mended at 65 
FR 30904, May 15, 2000] 

§22.2 Use of number and gender. 

As used in these Consolidated Rules 
of Practice, words in the singular also 
include the plural a.nd words 1n the 
masculine gender also include the 
feminine, and vice versa. as the case 
may require. 

40 CFR Ch. I (7-1-10 Edition) 

§ .22.3 Definitions. 
(a) The followmg definitions apply to 

these Consolidated Rules of Practice: 
Act means the particular statute au

thorizing the proceeding at issue. 
Admintstrative Law Judge means an 

Administrative Law Judge appointed 
under 5 U.S.C. 3105. 

Admintstrator means the Adminis
trator or the U.S. Environmental.Pro
teotion Agency or his delegate. 

Agency mea.ns the United States En
vironmental Protection Agency. 

Bu.si11,ess confidentiality clatm means a 
confidentiality claim as defined 1n 40 
OFR 2.20l(h). 

Clerk of the Board means the Clerk of 
the . Environmental Appeals Boa.rd, 
Mail Code 1103B, U.S. Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460. 

Commenter means any person (other 
than a party) or representative of such 
person who timely: 

(1) Submits in writing to the Re
gional Hearing Clerk that he ia pro
viding or intends to provide comments 
on the proposed assessment of a pen
alty pursuant to sections 309(g)(4) and 
Sll(b)(6)(C) of the Olean Water Act or 
section 1423(c) of the Safe Drinking 
Water Act, wbiahever applies, and in
tends to pa.rtioipate in the proceeding; 
a.nd 

(2) Provides the Regional Hearing 
Clerk with. a return address. 

Complainant mean.a a.ny person au
thorized to issue a complaint in accord
ance with §§22.lS and 22.14 on behalf of 
the Agency to persons alleged to be in 
violation of the Aot. The complainant 
shall not be a member of the Environ
mental Appeals Boa.rd, the Regional 
Judicial Officer · or any other person 
who will participate or adYise in the 
adjudication. 

Consolidated Rules of Practice means 
the regulations in thlS part. 

Environmental Appeals Board means 
the Board within the Agenoy described 
in 40 CFR 1.25. 

Final order means; 
(1) An order issued by the Environ

mental Appeals Board or the Adminis
trator after an appeal of an initial deci
sion, accelerated decision, decision to 
dismiss, or default order, disposini:; of 
the matter in controversy between the 
parties; · 
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Environmental Protection Agency 

(2) An initial decision which becomes 
a final order under§ 22.27(c); or 

(3) A final order issued in accordance 
with § 22.18. 

Hearing means an evidentia.ry hear
ing on the record, open to the public 
(to the extent consistent with 
§ 22.22(a.)(2)), conducted a.s pa.rt of .i. p10-
ceeding under these Consolidated Rules 
of Practice. 

Hearing Clerk means the Hearing 
Clerk, Mail Oode 1900, U.S. Environ
mental Protection Agency, 1200 Penn
sylvania. Ave., NW., Washington, DC 
20460. 

Initial decision means the decision 
issued by the Presiding Officer pursu
ant to §§22.17(c), 22.20(b) or 22.27 resolv
ing all outstanding issues in the pro
ceeding. 

Party means any person that partici
pates in a proceeding as complainant, 
respondent, or intervenor. 

Permit action means the revocation, 
suspension or termination of all or pa.rt 
of a permit issued under section 102 of 
the Marine Protection, Research, and 
Sanctuaries Act (33 U.S.O. 1412) or ter
mination under section 402(a) of the 
Clean Water Act (33 U.S.C. 1342(a)) or 
section 3005(d) of the Solid Waste Dis
posal Act (42 U.S.C. 6925(d)). 

Person includes any individual, part
nership, association, corporation, and 
any trustee, assignee, receiver or legal 
successor thereof; any organized group 
of persons whether incorporated or not, 
and any officer, employee, a.gent, de
partment, agency or instrumentality of 
the Federal Government, of any State 
or local unit of government, or of any 
foreign government. 

Presiding Officer means an individual 
who presides in an administrative adju
dication until a.n initial decision be
comes final or is appealed. The Pre
siding Officer shall be an Adminis tra.
ti ve Law Judge, except where §§22.4(b), 
22.16(0) or 22.51 allow a Regional Judi
cial Officer to serve a.s Presiding Offi
cer. 

Proceeding means the entirety of a 
single administrative adjudication, 
from the filing of the complaint 
through the issuance of a final order, 
including any action on a motion to re
consider under § 22.32. 

Regional Administrator means, for a 
case initiated in a.n EPA Regional Of-

§22.4 

floe, the Regional Administrator for 
that Region or any officer or employee 
thereof to whom his authority is duly 
delegated. 

Regional Hearing Clerk means an indi
vidual duly authorized to serve as hear
ing clerk for :i. given region. who shall 
be neutral in every proceeding. Cor
respcndenoe with the Regional Hearing 
Olerk shall be addressed to the Re
gional Hearing Olerk at the address 
specified in the complaint. For a case 
initiated at EPA Headquarters, the 
term Regional Hearing Clerk means 
the Hearing Clerk. 

Regional Judicial Officer means a per
son designated by the Regional Adm,in
istrator under §22.4(b). 

Respondent means any person against 
whom the complaint states a claim for 
relief. 

(b) Terms defined in the Act and ·not 
defined in these Consolidated Rules of 
Practice are used consistent with the 
meanings given in the Act. 
[6~ FR 40176, July 23, 1999, as !1-lllended a.t 65 
FR 80904, Ma.y 15, 2000] 

§ 22.4 Powers and duties of the Envi
ronmental Appeals Board. Regional 
Judicial Officer and Presiding Offi. 
cerj diB<{ualification, withdrawal, 
anu reassignment. 

{a) Environmental Appeals Board. (1) 
The Environmental Appeals Board 
rules on appeals from the initial deci
sions, rulings and orders of a Presiding 
Officer in proceedings under these Con
solidated Rules of Practice: acts as 
Presiding Officer until the respondent 
files an answer in proceedings under 
these Consolidated Rules of Practice 
commenced at EPA Headquarters; and 
approves settlement of proceedings 
under these Consolidated Rules of 
Practice commenced at EPA Head
quarters. The Environmental Appeals 
Board may refer any case or motion to 
the Administrator when the Environ
mental Appeals Board, in its discre
tion, deems it approprlate to do so. 
When an appeal or motion is referred 
to the Administrator by the Environ
mental Appeals Board, all parties shall 
be so notified and references to the En
vironmental Appeals Board in these 
Consolidated Rules of Practice shall be 
interpreted as referring to the Admin
istrator. If a case or motion is referred 
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§22.4 

to the Administrator by the Environ
mental Appeals Board, the Adminis
trator may consult w1th any EPA em
ployee concerning the matter, provided 
such consultation does not violate 
§22.8 . Motions directed to the Adminis
trator shall not be considered except 
for motions for disqualification pursu
ant to paragraph (d) of this section, or 
motions filed in matters that the Envi
ronmental Appeals Board has referred 
to the Administrator. 

(2) In exercising its duties and re
sponsibiltties under these Consolidated 
Rules of Practice, the Environmental 
Appeala Board may do all acts and take 
all measures as are necessary for the 
efficient, fair and impartial adjudica
tion of issues arising in a proceeding. 
including imposing procedural sanc
tions against a party who without ade
quate justification fails or refuses to 
comply with these Consolidated Rules 
of Practice or with an order of the En
vironmental Appeals Board. Such sanc
tions may include drawing adverse in
ferences a.gs.inst a. · pal.'ty, striking a 
party's pleadings or other submissions 
from the record, and denying any or all 
relief sought by the ~rty in the pro
ceeding, 

('b) Regional Judicial Officer. Ea.ch Re
gional Administrator shall delegate to 
one or more Regional Judicial Officers 
authority to·act as Presiding Officer 1n 
proceedings under subpart I of. this 
part, and to act as Presiding Officer 
until the respondent files an answer in 
proceedings under these Oonsolidated 
Rules of Practice to which subpart I of 
this part does not apply, The Reg:tonal 
Administi·ator may also delegate to 
one or more Regional Judicial Officers 
the authority to approve settlement of 
proceedings pursuant to §22.18(b)(3). 
These delegations will not prevent a 
Regional Judicial Officer from refer
ring any motion or case to the Re
gional Administrator. A Regional Judi
cial Officer shall be an attorney who is 
a permanent or temporary employee of 
the Agency or another Federal agency 
and who may perform other ·duties 
within the Agency. A Regional Judicial 
Officer shall not have pe1·formed pros
ecu torial or investigative functions in 
connection with any case in which he 
serves as a Regional Judicial Officer. A 
Regional Judicial Officer shall not 
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knowingly preside over a case involv
ing any party concerning whom the Re
gional Judicial Officer performed any 
functions of prosecution or investiga
tion within the 2 yea.rs preceding the 
commencement Of the case. A Regional 
Judicial Officer shall not prosecute en
forcement oases a.nd shall not be super
vised by any person who supervises the 
prosecution of enforcement cases, but 
may be supervised by the Reg:tonal 
Counsel. 

(c) Presidtng Officer. The Presiding Of
ficer shall conduct· a fair and impartial 
proceeding, assure that the facts a.re 
fully elicited, adjudicate all issues, and 
avoid delay. The Presiding Officer may: 

(1) Conduct administrative hearings 
under these Consolidated Rules or 
Practice: 

(2) Rule upon motions, requests, and 
offers of proof, and issue all neoessary 
orders: 

(3) Administer oaths and affirmations 
and take affidavits; 

(4) Examine witnesses and receive 
documentary or other evidence; 

(5) Order a party, or an officer or 
agent thereof, to produce testimony, 
documents, or other non-privileged evi
dence, and failing the production there
of without good cause being shown, 
draw adverse inferences against that. 
party; 

(6) Admit or exclude evidence; 
(7) Hear and deoide questions of facts. 

law, or diacretion; 
(8) Require parties to attend con

ferences for the settlement or sim
plification of the issues, or the expedi
tion of the proceedings; 

(9) Issue subpoenas authorized by the 
Act; and 

(10) Do all other acts and take all 
measures necessary for the mainte
nance or order and for the efficient, fair 
and impartial adjudication of issues 
arising in proceedings governed by 
these Consolidated Rules of Practice .. 

(d) Dfsquallfication, withdrawal and re
assignment. (1) The Administrator, the 
Regional Administrator, the members 
of the Environmental Ai:>peals Board, 
the Regional Judicial Officer, or the 
Administrative Law Judge ma.y not 
perform functions provided for in these 
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Consolidated Rules of Praotioe regard
ing any matter in which they have a fi
nancial interest or have any relation
ship with a party or with the subject 
matter which would make it inappro
priate for them to a.ct. Any party may 
at any time by motion to the Adminis
trator, Regional Administrator,. a 
member of the Environmental Appeals 
Board, the Regional Judicial Officer or 
the Administrative Law Judge request 
that he or she disqualify himself or 
herself from the proceeding. If such a 
motion to disqualify the Regional Ad
ministrator, Regional Judicial Officer 
or Administrative Law Judge is denied, 
a party may appeal that ruling to the 
Environmental Appeals Board. If a. mo
tion to disqualify a member of the En
vironmental Appeals Board is denied, a. 
party may appeal that ruling to the 
Administrator. There shall be no 1nter-
locutory appeal of the ruling on a. mo
tion for disqualification. The Adminis
trator, the Regional Administrator, a. 
member· of the Environmental Appeals 
Boa.rd, the Regional Judicial Officer, or 
the Administrative Law Judge may at 
any time withdraw from any pro
ceE:ding in which he deems himself dis
qualified or unable to a.ct for any rea
son. 

(2) If the Administrator, the Regional 
Administrator, the Regional Judicial 
Officer, or the Administrative Law 
Judge is disqualified or withdraws from 
the proceeding, a qualified individual 
who has non.e of the infirmities listed 
in para.graph (d)(l) of this section shall 
be assigned as a replacement. The Ad
ministrator shall assign a replacement 
for a Regional Administrator who 
withdraws or is disqualified. Should 
the Administrator withdraw or be dis
qualified, the Regional Administrator 
from the Region where the case origi
nated shall replace the Administrator. 
If that Regional Administrator would 
be disqualified, the Administrator shall 
assign a Regional Administrator rrom 
another Region to replace the Adminis
trator. The Regional Administrator 
shall assign a new Regional Judicial 
Offioer if the original Regional Judicial 
Officer withdraws or is disqualified. 
The Chief Administrative Law Judge 
shall assign a new Administrative Law 
Judge H the original Administrative 
Law Judge withdraws or is disqualified. 

§22.5 

(3) The Chief Administrative Law 
Judge, at any stage in the proceeding, 
may reassign the case to a.n Adminis
trative Law Judge other than the one 
originally assigned in the event of the 
unavailability or the Administrative 
Law Judge or where reassignment will 
result in efficiency in the scheduling of 
hearings and would not prejudice the 
parties. 

§ 22.5 Filing, service and form of all 
filed document!!; buainess confiden· 
tiality claims. 1 

(a) Filing of documents. (1) The origi
nal and one copy of each document in
tended to IJe pa.rt of the record shall be 
filed with. the Regional Hearing Clerk 
when the proceeding is before the Pre
siding Officer, or filed with the Clerk of 
the Boa.rd when the proceeding is be
fore the Environmental Appeals Board. 
A document is filed when it is received 
by the appropriate Clerk. Documents 
fl.led 1n proceedings before the Environ
mental Appeals Board shall either be 
sent by .U.S. mail (except by U.S. Ex
press Mail) to the official mailing ad
dress of the Clerk of the Board set 
forth at § 22.3 or delivered by hand or 
courier (including deliveries by U.S. 
Postal Express or by a commercial de
li very service) to Suite 600, 1341 · G 
Street, NW., Washington, DC 20005. The 
Presiding Officer or the Environmental 
Appeals Board may b:v order authorize 
facsimile or electronic filing, subject 
to any appropriate conditions and limi
tations. 

(2) When the Presiding Officer cor
responds directly with the parties. the 
original of the correspondence shall be 
fl.led with the Regional Hearing Clerk. 
Parties who coITespond directly with 
the Presiding Officer shall file a copy 
of the correspondence with the Re
gional Hearing Clerk. 

(3) A certificate of service shall ac
company each document filed or served 
in the proceeding. 

{b) Service of documents. A copy of 
each document filed in the proceeding 
shall be served on the Presiding Officer 
or the Environmental Appeals Board, 
and on each party. 

(1) Service of complaint. (i) Complain
ant shall serve on respondent, or a rep
resentative authorized to receive serv
ice on respondent's behalf, a copy of 
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the signed original of the complaint, 
together with a copy of these Consoli
dated Rules of Practice. Service shall 
be made personally, by certified mail 
w1 th return receipt requested. or by 
any reliable commercial delivery serv
ice that provides written verification 
of delivery. 

(ii)(A) Where respondent is a domes
tic or foreign corporation, a partner
ship, or an unincorporated association 
which is subject to suit under a com
mon name, complainant shall serve an 
officer, partner, a managing or genera.I 
agent, or any other person authorized 
by appointment or by Federal or State 
law to receive service of process. 

(B) Where respondent is an agency of 
the United States complainant shall 
serve that agency as provided by that 
agency's regulations, or in the absence 
of controlling regulation, as otherwise 
permitted by law. Complainant should 
also provide a copy of the complaint to 
the senior executive official having re
sponsibility for the overall operations 
of the geogra1>hical unit where the al
leged violations arose. If the agency is 
a corporation, the com1>laint shall be 
served as prescrl bed in paragraph 
(b)(l)(ii)(A) of this section. 

(C) Where respondent is a State or 
local unit of g-overnment, agency, de
partment, corpora.tton or other instru
mentality, complainant shall serve the 
chief executive officer thereof, or as 
otherwise permitted by law Where re
spondent is a State or local officer, 
complainant shall serve such officer. 

(iii) Proof of service of the complaint 
shall be made by affidavit of the person 
making personal service, or by prop
erly executed receipt. Such proof of 
service shall be filed with the Regional 
H.:iaring Clerk immediately upon com
pletion of service. 

(2) Seroice of filed documents other than· 
the complaint, rulings, orders, and deci
sions. All filed documents other than 
the complaint, rulings, orders, and de
ci::lions shall be served personally, by 
tlrst class mail (including certified 
mail, return receipt requested, Over
night Express and Priority Mail), or by 
any reliable commercial delivery serv
ice. The Presiding Officer or the Envi
ronmental Appeals Board may by order 
authorize facsimile or electronic serv-
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ice, subject to any appropriate condi
tions a.nd limitations. 

(c) Form of documents. (1) Except as 
provided in this section, or by order of 
the Presiding Officer or of the Environ
mental Appeals Board there are no spe
oific requirements as to the form of 
documents. 

(2) The first page of every filed docu
ment shall contain a caption identi

. fying the respondent and the docket 
number. All legal briefs a.nd legal 
memoranda greater than 20 pages in 
length (excluding attachments) shall 
contain a table of contents a.nd a table 
of authorities with page references. 

(3) The original of a.ny filed docu
ment (other than exhibits) shall be 
signed by the party filing or by its at
torney or other representative. The 
aigna.ture constitutes a representation 
by the signer that he has read the doc
ument, that to the best of his knowl
edge, information and belief, the state
ments made therein a.re true, and that 
it is not interposed for delay. 

(4) The first document filed by any 
person shall contain the name, address, 
and telephone number of an individual 
authorized to receive service relating 
to the proceeding. Parties shall 
promptly file any cha.nges in this infor
mation with the Itegional Hearing 
Clerk, and serve copies on the Pre
siding Officer and all parties to the 
proceeding, If a party fails to furnish 
suoh i.n!ormation and any changes 
thereto, service to the party's last 
known address shall satisfy the re
quirements of paragraph (b)(2) of this 
section and § 22.6. 

(5) The Environmental Appeals Board 
or the Presiding Officer may exclude 
from the record any document which 
does not comply with this section. 
Written notice of such exclusion, ·stat
ing the reasons there!or, shall be 
promptly given to the person submit
ting the document. Such person may 
amend a.nd resubmit any excluded doc
ument upon motion granted by the En
vironmental Appeals Board or the Pre
siding Officer, ·a.a appropriate. · 

(d) Confidentiality of business infurma
tion. (1) A person who wishes to assert 
a business confidentiality claim with 
regard to any i.n!ormation contained in 
any document to be filed 1n a pro
ceeding under these Consolidated Rules 
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of Practice shall assert such a claim in 
acoorda.nce with 40 CFR pa.rt 2 at the 
time that the document is filed. A doc
umen t filed without a claim of business 
confidentiality shall be available to 
the public for inspection and copying. 

(Z) Two versions of a.ny document 
which oontaina information claimed 
confidential shall be filed with the Re
gional Hearing Clerk: 

(1) One version of the document shall 
contain the information claimed con
fidential. The cover page shall include 
the information required under para
graph (c)(2) of this section and the 
words "Business Confidentiality As
serted". The specific portion(s) alleged 
to be confidential shall be clearly iden
tifled within the document. 

(ii) A second version of the document 
shall contain all information except 
the specific information claimed con
fJ.dential, which shall be redacted and 
replaced with notes indicating the na
ture of the information redacted. The 
cover page shall state that information 
claimed confidential has been deleted 
and that a complete copy of the docu
ment containing the information 
claimed confidential has been filed 
with the Regional Hearing Clerk. 

(3) Both versions of the document 
shall be served on the Presiding Officer 
and the complainant. Both versions o! 
the document shall be served on any 
party, non-party participant, or rep.. 
resentative thereof, authorized to re
ceive the information claimed con
fidential by the person making the 
claim of confidentiality. Only the re
dacted version shall be served on per
sons not authorized to receive the con
fidential information. 

(4) Only the second, redacted version 
shall be treated as public information. 
An EPA officer or employee may dis
close information claimed confidential 
in accordance with paragraph (d)(l) of 
this section only as authorized under 40 
OFRpa.rt 2. 
[64 FR 40176, July 23, 1999, a.s a.mended a.t 69 
FR 77639, Dec. 28, 2004] 

§ 22.6 Filing and service of rulings, or
ders and decisions. 

All rulings, orders; decisions, and 
other documents issued by the Re
gional Administrator or Presiding Offi
cer shall be filed with the Regional 

§22.7 

Hearing Cle1·k. All such documents 
issued by the Environmental Appeals 
Board shall be filed with the Clerk of 
the Board. Copies of such rulings, or
ders, decisions or other documents 
shall be served personally, by first 
class mail (including by certified mail 
or return receipt requested. Overnight 
Express and Priority Mail), by EPA's 
internal ma.11, or any reliable commer
cial delivery service, upon all parties 
by the Clerk of the Environmental Ap
peals Board, the Office of Administra
tive Law Judges or the Regional Hear
ing Clerk, as appropriate. 

§22.7 Computation and extension of 
time. 

Ca) Computation. In computing any 
period of time prescribed or allowed in 
these- Consolidated Rules of Practice, 
except a.a otherwise provided, the day 
of the event from which the designated 
period begins to run shall not be in
cluded. Saturdays, Sundays, and Fed
eral holidays shall be included. When a 
stated time expires on a Saturday. 
Sunday or Federal holiday, the stated 
time period shall be extended to in
clude the next business day. 

(b) Extensions of time. The Environ
mental Appeals Board or the Presiding 
Officer may grant a.n extension of time 
for filing any document: upon timely 
motion of a party to the proceeding. 
for good cause shown, and after consid
eration of prejudice to other parties; or 
upan its own initiative, Any motion for 
an extension of time shall be filed suf
ficiently in advance of the due date so 
as to allow other parties reasonable op
portunity to respond and to allow the 
Presiding Officer or Environmental Ap
peals Board reasonable opportunity to 
issue an order. 

(c) ServicP by mail or commercial deliv
ery service. Service of the complaint is 
complete when the return receipt is 
signed. Service of all other documents 
is complete upon mailing or when 
placed in the custody of a reliable com
mercial delivery service. Where a docu
ment is served by first class mail or 
commercial delivery service, but not 
by overnight or same-day delivery, 5 
days shall be added to the time allowed 
by these Consolidated Rules of Practice 
for the filing of a responaive document. 
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§ 22.8 Ex parte discuasion of pro· 
ceeding. 

At no time a~er the issuance of the 
complaint shall the Administrator. the 
members of the Environmental Appeals 
Board, the Regional Administrator, the 
Presiding Officer or any other person 
who is likely to advise these officials 
on any decision in the proceeding, dis
cuss ex parte the merits of the pro
ceeding with any interested person out
side the Agency, with a.ny Agency staff 
member who performs a prosecutorial 
or investigative function in such pro
(;eeding or a factually related pro
ceeding, or with any representative of 
such person. Any ex parte memorandum 
or other communication addressed to 
the Administrator, the Regional Ad
ministrator, the Environmental Ap
peals Board, or the Presiding Officer 
during the pendency of the proceeding 
and relating to the merits thereof, by 
or on beh:i.lf of any party shall be re
garded as argument ma.de in the pro
ceeding and shall be served upcn all 
other parties. The other parties shall 
be given an opJ,Jortunity to reply to 
such memorandum or communication. 
The requirements of this section shall 
not apply to any person who has for
mally recused himself from all adju
dicatory functions in a proceeding, or 
who issues final orders only pursuant 
to § 22.lS(b )(3). 

§ 22.9 Examination of documents filed. 
{a) Subject to the provisions or law 

restricting the public disclosure of con
fidential information, any person may, 
during Agency business hours inspect 
and copy any document filed in any 
proceeding. Such documents shall be 
made available by the Regional Hear
ing Clerk, the Hearing Clerk, or the 
Clerk of the Board, as appropriate. 

(b) The cost of duplicating documents 
shall be borne by the person seeking 
copies of such documents. The Agency 
may waive this cost in its discretion. 

Subpart B-Partfes and 
Appearances 

§ 22.10 Appearances. 
Any party may appear in person or 

by counsel or other representative. A 
partner may appear on behalf of a part-
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nership a.nd an officer may appear on 
behalf of a corporation. Persons who 
appear as coUllSel or other representa
tive must conform to the standards of 
conduct and ethics required of practi
tioners before the courts of the United 
States. 

§ 22.11 Intervention and non•party 
briefs. 

(a) Intervention. Any person desiring 
to become a party to a proceeding may 
move for leave to intervene. A motion 
for leave to intervene that is filed after 
the exchange of information pursuant 
to § 22.19(a) shall not be granted unless 
the movant shows good cause for its 
failure to file before such exchange of 
information. All requirements of these 
Consolidated Rules of Practice shall 
apply to a motion for leave to inter
vene as if the mova.nt were a party. 
The Presiding Officer shall grant leave 
to intervene in all or part of the pro
ceeding if: the movant claims an inter
est relating to the cause of action; a 
final order may as a practical matter 
impair the mova.nt's ability to protect 
that interest; and the movant's inte1-
est is not adequately represented by 
existing parties. The intervenor shall 
be bound by any agreements, arrange
ments. and other matters previously 
made in the proceeding unless other
wise ordered by the Presiding Officer or 
tbe Environmental Appeals Boa.rd for 
good cause. 

(b) Nonrparty briefs. Any person who 
is not a party to a proceeding may 
move for leave to file a. non-party brief. 
The motion shall identify the interest 
of the applicant and shall explain the 
relevance of the brief to the pro
ceeding. All requirements of these Con
solidated Rules of Practice shall apply 
to the motion as if the mova.nt were a 
party. If the motion is granted, the 
Presiding Officer or Environmental Ap
peals Boa.rd shall issue an order setting 
the time for filing such brief. Any 
party to the proceeding ma.y file a re
sponse to a non-party brief within 15 
days after service or the non-party 
brief. 

§ 22.12 Consolidation and severance. 
(a) Consolidation. The Presiding Offi

cer or the Environmental Appeals 
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Board may consolidate any or all mat
ters at issue in two or more pro
ceedings subject to these Consolldated 
Rules of Practice where: there ex1st 
common parties or common questions 
of fact or law: consolidation would ex
pedite and simplify consideration of 
the issues: and consolidation would not 
adversely affect the rights of parties 
engaged in otherwise separate pro
ceedings. Proceedings subject to sub
part I of this part may be consolidated 
only upon the approval of all parties. 
Where a prooeeding subject to the pro
visions of subpart I of this part is con
solidated with a proceeding to which 
subpart I of ·this part does not apply, 
the procedures of subpart I of this part 
shall not apply to the consolidated pro
ceeding. 

(b) Severance. The Presiding Officer 
or the Environmental Appeals Board 
may, for good cause, order any pro
ceedings severed with respeot to any or 
all parties or issues. 

Subpart C-Prehearing 
Procedures 

§ 22.18 Commencement of a pro
ceeding. 

(a) AIJ.y proceeding subject to these 
Consolidated Rules of Practice 1s com
menced by filing with the Regional 
Hearing Clerk a complaint conforming 
to §22.14. 

(b) Notwithstanding paragraph (a) of 
this seotion, where the parties agree to 
settlement of one or more causes of ac
tion before the filing of a complaint, a 
proceeding may be simultaneously 
commenced and concluded by the 
issuance of a consent agreement and 
final order pursuant to §22.18(b)(2) and 
(3). 

§ .22.14 Complaint. 

(a) Content of complaint. Each com
plaint shall include: 

(1) A statement reciting the sec
tion(s) of the Act authorizing the 
issuance of tlie complaint: 

(2) Specific reference to each provi
sion of the Act, implementing regula
tions, permit or order which respond
ent is alleged to have violated; 

(3) A concise statement of the factual 
basis for each violation alleged; 

§22.14 

(4) A description of all relief sought, 
including one or more of the following: 

(i) The a.mount of the civil penalty 
which 1s proposed to be assessed, and a 
brief explanation of the proposed pen
alty: 

(ii) Where a specific penalty demand 
is not made, the number of violations 
(where applioa.ble, days of violation) 
for which a penalty ls sought. a brief 
explanation of the severity of each vio
lation alleged and a recitation of the 
statutory penalty authority applicable 
for ea.ch violation alleged in the com
plaint; 

(111) A request for a Permit Action 
and a statement of its proposed terms 
and conditions; or 

(iv) A request for a compliance or 
corrective action order and a state
ment of the terms and conditions 
thereof; 

(5} Notice of respondent's right to r e
quest a hearing on any material fact 
alleged in the complaint, or on the ap
propriateness of any proposed penalty, 
compliance or corrective action order, 
or Permit Action; 

(6) Notice if subpart I of this part ap
plies to the proceeding; 

(7) The address of the Regional Hear
ing Clerk: and 

(8) Instructions for paying penalties, 
if applicable . 

(b) Rules of practice. A copy of thes~ 
Consolidated Rules of Practice shall 
a.ocompany ea.oh complaint served. 

(o) Amendment of the complaint. The 
complainant may amend the complaint 
once as a matter of right at any time 
before the answer ls filed. Otherwise 
the complainant may amend the com
plaint only upon motion granted by the 
Presiding Officer. Respondent shall 
have 20 additional days from the date 
of service of the amended complaint to 
file its answer. 

(d) Withdrawal of the complaint. The 
complainant may withdraw the com
plaint, or any part thereof, without 
prejudice one time before the answer 
has been filed. After one withdrawal 
before the filing of a.n answer, or after 
the filing of an answer, the complain
ant may withdraw the complaint, or 
any part thereof, without prejudice 
only upon motion granted by the Pre
siding Officer. 
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§ 22.15 Answer to the complaint. 
(a) General. Where responctent: Con

tests any material fact upon which the 
complaint is based; contends that the 
proposed penalty, compliance or cor
rective action order, or Permit Action. 
as the ca.se may be, is inappropriate; or 
contends that it is entitled to judg
ment as a matter of law, it shall file an 
original and one copy of a written an
swer to the complaint with the Re
gioni:l.l Hearing Clerk and shall serve 
copie& of the answer on all other par
ties. Any such answer to the complaint 
must be filed with the Regional Hear
inp.{tPlerk within 30 days aft.er service 
of tile complaint. 

(b) Contents of the answer. The answer 
shall clearly and directly admit, deny 
or explain each of the factual allega
tions contained in the complaint with 
regard to which respondent has any 
knowledge . Where respondent has no 
knowledge of a particular factual alle
gation and so states, the allegation is 
deemed denied. The answer shall also 
state: The circumstances or arguments 
which are alleged to constitute the 
grounds of a.ny defense; the facts which 
respondent disputes; the basis for op
posing any proposed relief; and whether 
a hearing is requested. 

(c) Request fo1 a hearing. A hearing 
upon the issues raised by the complaint 
and a.nswer may be held if requested by 
resPondent in its answer. If the re
spondent does not request a hearing, 
the Presiding Offioer may hold a hear
ing if issues appropriate for adjudica
tion a.re raised in the answer. 

(d) Failure to admit, deny, or explain. 
Failure of respondent to admit, deny, 
or explain any material factual allega
tion contained in the complaint con
stitutes an admission of the allegation. 

(e) Amendment of the answer. The re
spondent may amend the answer to the 
complaint upon motion granted by tbe 
Presiding Officer. 

§22.16 Motions. 
(a) General. Motions shall be served 

as provided by §22.5(b)(2). Upon the fil
ing of a motion, other parties may file 
responses to the motion and the mov
ant may me a reply to the response. 
Any additional responsive documents 
shall be permitted only by order of the 
Presiding Officer or Environmental Ap-
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peals Board, as appropriate. All mo
tions, except those made orally on the 
record during a hearing, shall: 

(1) Be in writing; 
{2) State the grounds therefor, with 

particularity; 
(3) Bet forth the relief sought; and 
(4) Be accompanied by any affidavit, 

certificate, other evidence or legal 
memorandum relied upon. 

(b) Response to motton~. A party's re
sponse to aJ'lY written motion must be 
filed within 15 days a.fter service of 
such motion. The movant's reply to 
a.ny written response must be filed 
within 10 days after service of such re
sponse and shall be limited to issues 
raised in the response'. The Presiding 
Offioer or the Environmental Appeals 
Board may set a shorter or longer time 
for response or reply, or make other or
ders concerning the disposition of mo
tions . The response or reply shall be 
acoompanied by any affidavit, certifi
cate, other evidence, or legal memo
randum relied upon. Any party who 
fails to resPond within the designated 
period waives any objection to the 
granting of the motion. 

(c) Decisi on. The Regional Judicial 
Officer (or in a proceeding commenced 
at EPA Headquarters, the Environ
mental Appeals Board) shall rule on all 
motions filed or made before an answer 
to the compl~int is filed. Except as pro
vided in §§22.29(c) and 22.51, an Admin
istrative Law Judge shall rule on all 
motions filed or made after an a.nswer 
is filed and before an initial decision 
has become fina.l or ha.a been appealed. 
The Environmental Appeals Boa.rd 
shall rule a.a provided in §22.29(c) and 
on all motions filed or made after an 
appeal of the initial decision is filed, 
except as provided pursuant to § 22.28. 

(d) Oral argument. The Presiding Offi
cer or the Environmental Appeals 
Board may permit oral argument on 
motions in its discretion. 

§ 22.17 Default. 

(a) Default. A party may be found to 
be in default: after motion, upon fail
ure to file a timely answer to the com
plaint; upon failure to comply with the 
information exchange requirements of 
§22.19(a) or a.n order of the Presiding 
Officer; .or upon failure to appear at a 
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conference or heartng. Default by re
spondent constitutes, for purposes of 
the pending proceeding only, a.n admis
sion of all facts alleged in the com
plaint and a waiver of respondent's 
right to contest such factual allega
tions. Default by complainant con
stitutes a waiver of com],'llainant's 
right to proceed on the merits of the 
action, a.nd shall result in the dismissal 
of the complaint with prejudice. 

(b) Motion for default. A motion for 
default may seek resolution of all or 
part of the proceeding. Where the mo
tion requests the assessment of a pen
alty or the imposition of other relief 
against a defaulting party, the movant 
must specify the penalty or other relief 
sought and state the legal and factual 
grounds for the relief requested. 

(c) Default order. When the Presiding 
Officer finds that default has occurred, 
he shall issue a default order against 
the defaulting party as to any or all 
parts or the proceeding unless the 
record shows good cause why a. default 
order should not be issued. If the order 
resolves all outstanding issues and 
claims in the proceeding, it shall con
stitute the initial decision under these 
Consolidated Rules of Practice. The re
lief proposed 1n the complaint or the 
motion for default shall be ordered un
less the requested relief is clearly in
consistent with the record of the pro
ceeding or the Act. For good cause 
shown, the Presiding Officer may set 
aside a. default order. 

(d) Payment of penalty; effective date of 
compliance or corrective action orders, 
and Permit Actions. Ally penalty as
sessed in the default order shall be
come due and payable by respondent 
without further proceedings 30 days 
after the default order becomes final 
under §22.27(c). Ally default order re
quiring compliance or corrective ac
tion shall be effective and enforceable 
without further proceedings on the 
date the default order becomes final 
under §22.27(c). Any Permit Action or
dered in the default order shall become 
effective without further p:rooeedings 
on the da.te that the default order be
comes final under §22.27(c). 

§22.18 

§ 22.fS Quick resolution; settlement; 
alternative dispute resolution, 

(a) Quick resolution. (1) A respondent 
may resolve the proceeding at any time 
by paying the specific penalty proposed 
in the complJ.int or 1n complainant's 
prehearing exchange in full as specified 
by complainant and by f11ing with the 
Regional Hearing Clerk a copy of the 
check or other instrument of payment. 
If the complaint contains a specific 
proposed penalty and respondent pays 
that proposed penalty in full within 30 
days after receiving the complaint, 
then no answer need be filed. This 
para.graph (a) shall not apply to any 
complaint which seeks a compliance or 
corrective action order or Permit Ac
tion. In a proceeding subject to the 
public comment provisions of § 22.45, 
this quick resolution is not available 
until 10 days after the close of the com
ment period. 

(2) Any respondent who wishes to re
solve a proceeding by paying the pro
posed penalty instead of filing an an
swer, but who needs additional time to 
pay the penalty, may me a written 
statement with the Regional Hearing 
Clerk within 30 days after receiving tbe 
complaint stating that the respondent 
agrees to pay the proposed penalty in 
accordance with paragraph (a)(l) of 
this section.· The written statement 
need not contain any response to, or 
admission of, the allegations in the 
complaint. Within 60 days a.ner receiv
ing the complaint, the respondent shall 
pay the full a.mount of the proposed 
penalty. Failure to make such payment 
within 60 days of receipt of the com
plaint may subject the respondent to 
default pursuant to §22.17. 

(3) Upon receipt of payment in !ull, 
the Regional Judicial Officer or Re
gional Administrator, or, in a. pro
ceeding commenced at EPA Head
quarters, the Environmental Appeals 
Board. shall issue a final order. Pay
ment bY. respondent shall constitute a 
waiver of respondent's rights to con
test the allegations and to appeal the 
nnal order. 

(b) Settlement. (1) The Agency encour
ages settlement of a prooeeding at any 
time if the settlement is consistent 
with the provisions and objectives of 
the Act and applicable regulations. The 
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pa.rties may engage in settlement dis
cussions whether or not the respondent 
requests a hearing. Settlement discus
sions shall not affect the respondent's 
obllgation to file a timely answer 
under § 22.15. 

CZ) Consent agreement. Any and all 
terms and conditions of a settlement 
shall be recorded in a written consent 
agreement signed by all parties or 
their representativ11s. The consent 
agreement shall state that, for the pur
pose of the proceeding, respondent: Ad
mits the jurisdictional allegations of 
the complaint; admits the facts stipu
lated in the consent agreement or nei
ther admits nor denies specific factual 
allegations contained in the oomi>laint; 
consents to the assessment of any stat
ed civil penalty, to the issuance of a.ny 
specified compliance or corrective ac
tion order, to any conditions specified 
in the consent agreement. and to any 
stated Permit Action; and waives any 
light to contest the allegations and its 
right to appeal the proposed .fiDal order 
aocompanytng the consent agreement. 
Where complainant elects to com
mence a proceeding pursuant to 
§22.13(b), the consent agreement shall 
also contain the elements described at 
§22.H(a)(l)-(3) and (8). The parties shall 
forward the exeouted consent agree
ment and a proposed final order to the 
Regional Judicial Officer or Regional 
Administrator, or, in a proceeding 
commenced at EPA Headquarters, the 
Environmental Appeals Board. 

(3) Conclusion of proceeding. No settle
ment or consent Q.greement shall dis
pose of any proceeding under these 
Consolidated Rules of Practice without 
a final order from the Regional Judi
cial Officer or Regional Administrator, 
or, in a proceeding commenced at EPA 
Headquarters. the Environmental Ap
peals Board, ratifying the parties' con
sent agreement. 

(C) Scope Of resolution or settlement. 
Full payment of the penalty proposed 
in a complaint pursuant to paragraph 
(a) of this section or settlement pursu
ant to paragraph (b) or thill section 
shall not 1n any case affect the right 01' 
the Agency or the United States to 
pursue appropriate injunctive or other 
equitable relief or criminal sanctions 
for any violations of law. Full payment 
of the penalty proposed in a complaint 
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pursuant to paragraph (a) of this sec
tion or settlement pursuant to para
graph (b) of this section shall only re
solve respondent's liability ror Federal 
civil penalties for the violations and 
facts alleged in the complaint. 

(d) Alternative means of cti$pute resolu
tion. (1) The parties may engage in any 
process within the scope of the Alter
native Dispute Resolution Act 
("ADRA"), 5 U.S.O. 581 et seq., which 
may facilitate voluntary settlement ef
forts. Such process shall be subject to 
the confidentiality provisions of the 
ADRA. 

(2) Dispute resolution under this 
para.graph (d) does not divest the Pre
siding Offioer of jurisdiotion and does 
not automatically stay the proceeding. 
All provisions of these Oonsolida.ted 
Rules or Practice rems.in in effect not
withstanding any dispute resolution 
proceeding. 

(3) The parties may choose any per
son to act as a neutral, or may move 
!or the appointment of a neutral. If the 
Presiding Officer grants a. motion for 
the appointment or a. neutral, the Pre
siding Officer shall forward the motion 
to the Ohief Administrative Law 
Judge, except in proceedings under sub
part I of this part, in which the Pre
siding Officer shall forward the motion 
to the Regional Administrator. The 
Chief Administrative La.w Judge or Re
gional Administrator, as appropriate, 
shall designate a qualified neutral. 

§ .2.2.19 Prehearlng informatJQn ex· 
chante; prehearinar conference; 
other discovery. 

(a) Prehearfng information exchange. 
(1) In acborda.nce with an order issued 
by the Presiding omcer, each party 
shall file a. prehearing information ex
change. Except as provided in § 22.22(a.), 
a document or exhibit that ha.3 not 
been included in prehearing informa
tion exchange shall not be admitted 
into evidenoe, and any witness whose 
name and testimony summary has not 
been included in prehearing informa
tion exchange shall not be allowed to 
testify. Parties· are not required to ex
change information relating to settle
ment which would be excluded in the 
federal courts under Rule 408 of the 
Federal Rules of Evidence. Documents 
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and exhibits sha.11 be marked for identi
fication a.a ordered by the Presiding Of
ficer. 

(2) Ea.ch party's prehearing informa
tion exchange shall contain: 

(i) The names of a.ny expert or other 
witnesses it intends to can a.t the hear
ing, together with a brief na.ITa.tive 
summary of their expected testimony, 
or a statement that no witnesses will 
be called; a.nd (ii) Oopies of all docu
ments and exhibits which it intends to 
introduce into evidence at the hearing. 

(3) If the proceeding is for the assess
ment of a penalty a.nd complainant has 
already specified a. proposed penalty, 
complainant shall explain in its pre
hearing information exchange how the 
proposed penalty was calculated in ac
cordance with any criteria. set forth in 
the Act, and the respondent shall ex
t>la.in in its prehea.ring information ex
change why the proposed penalty 
should be reduced or eliminated. 

(4) If the proceeding is for the assess
ment of a penalty and complainant has 
not specified a proposed penalty, each 
party shall include in its preheartng in
formation exchange all factual infor
mation it considers relevant to the as
sessment of a penalty. Within 15 days 
after respondent files its prehearing in
formation exchange, complainant shall 
file a document specifying a proposed 
penalty and explaining how the pro
posed penalty was calculated in accord
ance with any criteria. set forth in the 
Act. 

(b) Prehearing conference. The Pre
siding Officer, at any time before the 
hearing begins, may direct the parties 
and their counsel or other representa
tives to participate in a conference to 
consider: 

(1) Settlement of the case; 
(2) Simplification of issues and stipu

lation of facts not in dispute; 
(3) The necessity or desirability of 

amendments to plea.dings; 
(4) The exchange of exhibits, docu

ments, prepared testimony, and admis
siuns or stipulations of fa.ct which will 
avoid unnecessary proof; 

(5) The limitation of the number of 
expert or other witnesses: 

(6) The time and place for the hear
ing; and 
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(7) AJJ.y other matters which may ex
pedite the disposition of the pro
ceeding. 

(c) Record of the prehearing conference. 
No transcript of a. prehearing con
ference relating to settlemAnt shall be 
made. With respect to other prehearing 
conferences, no transcript of any pre
hea.ring conferences shall be made un
less ordered by the Presiding Officer. 
The Presiding Officer shall ensure that 
the record of the proceeding includes 
any stipulations, agreements, rulings 
or orders ma.de during the conference. 

(d) Location of prehearing conference. 
The prehearing conference shall be 
held in the county where the respond
ent resides or conducts the business 
which the hearing concerns, in the city 
in which the relevant Environmental 
Protection Agency Regional Office is 
located, or in Washington, DC, unless 
the Presiding Officer determines that 
there is good cause to hold it at an
other location or by telephone. 

(e) Other discovery , (1) After the infor
mation exchange provided for in para
graph (a) of this section, a. party may 
move for additional discovery. The mo
tion shall specify the method of dis
covery sought, provide the proposed 
discovery instruments, and describe in 
detail the nature of the information 
and/or documents sought (and, where 
relevant, the proposed time a.nd place 
where discovery would be conducted). 
The Presiding Officer may order such 
other discovery only if it: 

(i) Will neither unreasonably delay 
the proceeding nor unreasonably bur
den the non-moving party; 

(ii) Seeks information that is most 
reasonably obtained from the non-mov
ing party, and which the non-moving 
party has refused to provide volun
tarily; and 

(iii) Seeks information that has sig
nifica.n t probative value on a. disputed 
issue of material fa.ct relevant to li
ability Ol' the relief sought. 

(2) Settlement positions and informa
tion regarding their development (such 
!l.8 penalty calculations for purposes of 
settlement based upon Agency settle
ment policies) shall not be discover
able. 

(3) The Presiding Officer may order 
depositions upon oral questions only in 
accordance with para.graph (e)(l) of this 
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section and upon an additional finding 
that: 

(i) The information sought cannot 
re~onably be obtained by alternative 
methods of discovery; or 

(ii) There is a substantial reason to 
believe that relevant and probative evi
dence may otherwise not be preserved 
for presentation by a witness at the 
hearing, 

(4) The Presiding Officer may require 
the attendance of witnesses or the pro
duction of documentary evidence by 
subpoena. if authorized under the Act. 
The P1 esidtng Officer may issue a sub
poena for discovery purposes only in 
~ccordance with pa,ragraph {e)(l} of this 
section and upon an additional showing 
of the grounds and necessity therefor. 
Subpoenas shall be served in accord
ance with §22.5(b)(l). Witnesses sum
moned before the Presiding Officer 
shall be paid the same fees a.nd mileage 
that are paid witnesses in the courts of 
the United States. Any fees shall be 
paid by the party a,t whose request the 
witnesi;; appears. Where a witness ap
pears pursuant to a request initiated 
by the Presiding Officer, fees shall be 
paid by the Agency, 

(5) Nothing in this paragraph (e) shall 
limit a party's right to request admis
sions or stipulations, a respondent's 
right to request Agency records under 
the Federal Freedom of Information 
Act, 5 U.S.C. 552, or EPA's authority 
under any applicable law to conduct in
spections, issue information request 
letterfi or administrative subpoenas, or 
otherwise obtain information. 

(f) Supplementing prior exchanges. A 
party who has made an information ex
change under paragraph (a) of this sec
tion, or who has exchanged informa
tion in response to a reciueDt for infor
mation or a discovery order pursuant 
to parngraph (e) of this section, shall 
promptly supplement or correct the ex
change when the party learns that the 
information exchanged or respanse pro
vided is incomplete, inaccurate or out
dated, and the addit1onal or corrective 
information has not otherwise been 
disclosed to the other party pursuant 
to this section. 

(g) Failure to exchange tnforma.tton. 
Where a party fails to provide informa
tion within its control as required pur-
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suant to this section, the Presiding Of
ficer ma.y, in his discretion: 

{l) Infer that the information would 
be adverse to the party failing to pro
vide it; 

(2) Exclude the information from evi
dence: or 

(3) Issue a default order under 
§22.17(c). 

§ 22.20 Accelerated decision; deciision 
to disnrlss. 

(a) General. The Presiding Officer 
may a,t any time render a.n a.ccelerated 
decision in favor of a pa.rty as to any or 
all parts of the proceeding, without 
further hearing or upon such limited 
additional evidence, such as affidavits, 
as he may require, i! no genuine issue 
o! ma.ten.al fa.ot exists and a party is 
entitled to judgment a;; a matter of 
law. The Presiding Officer, µpon mo
tion of the respondent, may at any 
time dismiss a. proceeding without fur
ther hearing or upon such limited addi
tional evidence as he requires, on the 
basis of .failure to establish a :priina 
facie case or other grounds which show 
no right to relief on the part of the 
complainant. 

(b) Effect. (1) If an accelerated deo1-
s1on or a decision to dismiss is issued 
as to all issues and claims in the pro
ceeding, the decision constitutes an 
initial decision of the Presiding Offi
cer, and shall be filed with the Re
gional Hearing Clerk. 

(2) If an accelerated decision or a de
cision to dismiss is rendered on lees 
than all issues or claims in the pro
ceeding, the Presiding Officer shall de
termine what material facts exist with
out substantial controversy and what 
material facts remain controverted. 
The partial accelerated decision or t.he 
order dismissing certain counts shall 
specify the facts whieh appear substan
tially unoontroverted, and the issues 
and claims upon whieh the hearing will 
proceed. 

Subpart D-Hearing Procedures 
§22Jll Assignment of Presiding Offi· 

cer; schedulin" the h~g. 
(a) Assignment of Presiding Officer. 

When an answer is filed, the Regional 
Hearillg Clerk shall forward a copy of 
the complaint, the a.newer, and any 
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other docume.nts filed in the pro
ceeding to the Chief Administrative 
Law Judge who shall serve as Presiding 
Officer or assign another Administra
tive Law Judge as Presiding Officer. 
The Presiding Officer shall then obtain 
the case file from the Chief Adminis
trative Law Judge and notify the par
ties of his assignment. 

(b) Notice of hearing. The Presiding 
Officer shall hold a hearing if the pro
ceeding presents genuine issues of ma
terial fact. The Presiding Officer shall 
serve upon the parties a notice of hear
ing setting forth a. time and place for 
the hearing not later than 30 days prior 
to the date set for the hearing. The 
Presiding Officer may require the at
tendance of witnesses or the produc
tion of documentary evidence by sub
poena., if authorized under the Act, 
upon a. showing of the grounds and ne
cessity. therefor, and the materiality 
a.nd relevancy of the evidence to be ad
duced. 

(o) Postponement of hear~ng. No re
quest for postponement of a hearing 
shall be granted except upon motion 
and for good ca.use shown. 

(d) Location of the hearing. The loca
tion of the hearing shall be determined 
in accordance w1 th tbe method for de
termining the location of a prehearing 
conference under § 22.19(d). 

§ 22.22 Evidence. 
{a) General. (1) The Presiding Officer 

shall admit all evidence which is not 
irrelevant, immaterial, undulY repeti
tious, unreliable, or of ·little probative 
value, except that evidence relating to 
settlement which would be excluded in 
the federal courts under Rule 408 of the 
Federal Rules of Evidence (28 U.S.C.) is 
not admissible. If, however, a party 
fails to provide a.ny document, exhibit, 
witness name or summary of expected 
testimony required to be exchanged 
under § 22.19 (a), (e) or (f) to all parties 
at least 15 days before the hearing 
date, the Presiding Officer shall not 
admit the document, exhibit or testi
mony into evidence, unless the non-ex
changing party had good cause for fail
ing to exchange the required informa
tion and provided the required informa
tion to all other parties a.a soon as it 
had control of the information, or had 
good cause for not doing so. 
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(2) In the presentation, admission, 
dispcsition, and use of oral 9.l)d written 
evidence, EPA officers, employees and 
authorized representatives shall pre
serve the confidentiality of informa
tion claimed confidential, whether or 
not the claim is made by a party to the 
proceeding, unless disclosure is author
ized pursuant to 40 CFR part 2. A busi
ness confidentiality claim shall not 
prevent information from being intro
duced into evidence, but shall instead 
require that the information be treated 
in acoorda.noe with 40 CFR pa.rt 2, sub
part B. The Presiding Officer or the En
vironmental Appeals Board may con
sider such evidence in a proceeding 
closed to the public, and which may be 
before some, but not all. parties, as 
necessary. Such proceeding shall be 
closed only to the extent necessary to 
comply with 40 CFR part 2, subpart B, 
for information claimed confidential. 
Any affected person may move for an 
order protecting the information 
claimed confidential. 

(b) Examination of witnesses. Wit
nesses shall be examined orally, under 
oath or affirmation, except as other
wise provided in paragraphs (c) and (d) 
of this section or by the Presiding Offi
cer. Parties shall have the right to 
cross-examine a witness who appears at 
the hearing provided that such oross
exa.rnination is not unduly repetit10us. 

Cc) Written testimony. The Presiding 
Officer may admit and insert into the 
record as evidence, in lieu of oral testi
mony, written testimony prepared by a 
witness. The admissibility of any part 
of the testimony shall be subject to the 
same rules as if the testimony were 
produced under oral examination. Be
fore any such testimony is read or ad
mitted into evidence, the party who 
has called the witness shall deliver a 
copy of the testimony to the Presiding 
Officer, the reporter, and opposing 
counsel. The witness presenting the 
testimony shall swear to or affirm the 
testimony and shall be subject to ap
propriate oral cross-examination. 

(d) Act.mission of affidavits where the 
witness ts unavailable. The Presiding Of
ficer may admit into evidence affida
vits of witnesses who are unavailable. 
The term "una.vJ.ils.ble" shall have the 
meaning accorded to it by Rule 804(a) 
of the Federal Rules of Evidence. 
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(e) Exh1bits. Where practicable, an 
original a.nd one copy of each exhibit 
shall be filed with the Presiding Officer 
ror the record a.nd a copy shall be fur
nished to each party. A true copy of 
any exhibit may be substituted for the 
original. 

(f) Official notice. Official notice m:.i.y 
be taken of any matter which can be 
judicially noticed in the Federal court& 
and of other facts within the special
ized knowledge and experience of the 
Agency. Opposing partieB shall be given 
adequate opportunity to show that 
such facts are erroneously noticed. 

§ 22.23 Objections and offers of proof, 
(a) Objection. A:ny objection con

cerning the conduct of the hearing may 
be stated orally or in writing during 
the bearing. The party raising the ob
jection must supply a short statement 
of its grounds. The ruling by the Pre
siding Officer on any' objection a.nd the 
reasons given for it shall be pa.rt of the 
record. A:fl exception to each objection 
overruled shall be automatic and is not 
waived by further participation in the 
hearing, 

{b) Offers of proof. Whenever the Pre
siding Officer denies a motion for ad
mission into evidence, the party offer
ing the information may make an offer 
of proof, which shall be included in the 
record. The offer of proof for excluded 
oral testimony shall consist of a brief 
statement describing the nature of the 
information excluded. The offer of 
proof for excluded documents or exhib
its shall consist of the documents or 
exhibits excluded. Where the Environ
mental Appeals Board decides that the 
ruling' of the Presiding Officer in ex
cluding the information from evidence 
was both erroneous and prejudicial, the 
hearing may be reopened to permit the 
taking of such evidence. 

§ 22.24 Burden of presentation; burden 
of persuasion; pre_ponderance of the 
evidence standard, · 

(a) The complainant has the burdens 
of presentation and persuasion that the 
violation occurred as set forth in the 
complaint and that the relief sought is 
appropriate. Following complainant's 
establishment of a prima facie case, re
spondent shall have the burden of pre
senting any defense to the allegations 
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set forth in the compla.int and any re
sponse or evidence with respect to the 
appropriate relief. The resPondent bas 
the burdens of presentation and persua
sion for any affirmative defellSes. 

(b) Each matter o! controversy shall 
be decided by the Presiding Officer 
upon a prepondet'a.Ilce or the evidence. 

§ 22.25 Filing the transcript. 

The hearing shall be transcribed ver
batim. Promptly following the ta.king 
of the last evidence, the reporter shall 
transmit to the Regional Hearing Clerk 
the original a.nd as many copies of the 
transcript of testimony as are called 
for in the reporter's contract with the 
Agency, and also shall transmit to the 
Presiding Officer a copy of the tran
script. A certificate or service shall ac
company each copy of the transcript. 
The Regional Hearing Clerk shall no
tify all parties of the availability of 
the transcript and shall 1'Urn.1sb the 
parties with a. copy of the transcript 
upon payment or the cost of reproduc
tion, unless a party can ahow that the 
cost is unduly burdensome. Any person 
not a party to the proceeding may re
ceive a copy or the transcript upon 
payment of the reproduction fee, ex
cept for those parts or the transcript 
ordered to be' kept oonfidentia.l by the 
Presiding Officer. Any party may rue a 
motion to conform the transcript to 
the actual testimony within 30 days 
after reoeipt of the transcript·, or 45 
days a~er the parties are notified of 
the availability of the transcript, 
whichever is sooner. 

§ 22.26 Proposed findings, conclusions, 
andorder. · 

After the bearing, any party may file 
proposed findings of faot, conclusions 
of law, and · a proposed order, together 
with briefs in support thereof. The Pre
siding Officer shall set a schedule for 
filing these documents and any reply 
briefs, but shall not require them be
fore the last date for filing motions 
under § 22.25 to oonform the transcript 
to the aotua.I testimony. All submis
sions shall be in writing, shall be 
served upon all parties, and shall con
tain adequate references to the record 
and authorities relied on. 
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Subpart E-lnltial Decision and 
Motton To R~open a Hearing 

§"22.2'1 Initial Decision. 
{a) Filing and contents. After the pe

riod for filing briefs under § 22.26 has 
expired, the Presiding Officer shall 
issue an initial decision. The initial de
cision shall contain findings of fa.at, 
conclusions regarding all material 
issues of law or discretion, as well ·as 
ret1.aons therefor, and, if appropriate, a. 
recommended civil penalty asaessment, 
compliance order, corrective action 
order, or Permit Action. Upon receipt 
of an initial decision, the Regional 
Hearing Clerk shall forward copies of 
the initial decision to the Environ
mental Appeals Board and the Assist
ant Administrator for the 'Office of En
forcement and Compliance Assurance. 

(b) Amount of ci'Vtl penalty. If the Pre
siding Officer determines that a viola
tion has occurred and the complaint 
seeks a civil penalty, the Presiding Of
ficer shall determine the a.mount of the 
recommended civil penalty based on 
the evidence in the record and in ac
cordance with a.ny penalty criteria set 
forth in the Act. The Presiding Officer 
shall consider any civil penalty guide- . 
lines issued under the Act. The Pre
siding Officer shall explain in detail in 
the initial decision how the penalty to 
be assessed corresponds to any penalty 
criteria set forth in the Act. If the Pre
siding Officer decides to assess a pen
alty different in amount from the pen
alty proposed by complainant, the Pre
siding Officer shall set forth in the ini
tial decision the specific reasons for 
the increase or decrease. If the re
spondent has defaulted, the Presiding 
Officer shall not assess a penalty great
er than that proposed by complainant 
in the complaint, the prehearing infor
mation exchange or the motion for de
fault, whichever is less. 

{c) Effect of initia: decision. The initial 
decision of the Presiding Officer shall 
become a final order 45 days after .its 
service upon the parties and without 
further proceedings unless: 

(1) A party moves to reopen the hear
ing; 

(2) A party appeals the initial deci
sion to the Environmental Appeals 
Board; 
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(3) A party moves to set aside a de
fault order that constitutes an initial 
decision; or 

(4) The Environmental Appeals Board 
elects to review the initial decision on 
its own initiative. 

(d) Exhaustion of administrative rem
edies. Where a respondent fails to ap
peal an initial decision to the Environ
mental Appeals Board pursuant to 
§ 22.30 and that initial decision becomes 
a final order pursuant to paragraph (c) 
o! this section, respondent waives its 
rights to judicial review. An initial de
cision that is appealed to the Environ
mental Appeals Board shall not be final 
or operative pending the Environ
mental Appeals Board's issuance of a 
final order 

§ 22.28 Motion to reopen a hearing. 

(a) Filing and content. A motion to re
open a bee.ring to take further evidence 
must be filed no later than 20 days 
after service of the initial decision and 
shall state the specific grounds upon 
which relief is sought. Where the mov
ant seeks to introduce new evidence, 
the motion shall: state briefly the na
ture and prirpose of the evidence to be 
adduced; show that such evidence is 
not cumulative; and show good cause 
why such evidence was not adduced at 
the hearing. The motion shall be made 
to the Presiding Officer and filed with 
the Regional Hearing Clerk. 

(b) Disposition of motion to reopen a 
hearing. Within 15 days following the 
service of a motion to reopen a hear
ing, any other party to the proceeding 
may file with the Regional Hearing 
Clerk and serve on all other parties a 
response. A reopened hearing shall be 
governed by the applicable sections of 
these Consolidated RUles of Practice . 
The filing of a motion to reopen a hear
ing shall automatically stay the run
ning of the time periods for an initial 
decision becoming final under § 22.27(c) 
and for appeal under §22.30. These time 
periods shall begin again in fUll when 
the motion is denied or an amended 
initial decision is served. 
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Subpart F-Appeals and 
Administrative Review 

§ 22.29 Appeal from or review of inter
locutory order& or rulings. 

(a) Request for interlocutory appeal. 
Appeals from orders or rulings other 
tha.n an initial decision shall be al
lowed only at the discretion of the En
vironmental Appeals Board. A party 
seeking · interlocutory appeal of such 
orders or rulings to the Environmental 
Appeals Board shall file a motion with
in 10 days of service of the order or rul
ing, requesting that the Presiding Offi
cer forward the order or ruling to the 
Environmental Appeals Board for re
view, a.nd stating briefly the grounds 
for the appeal. 

(b) Availability of interlocutory appeal. 
The Presiding Officer may recommend 
a.ny ord.er or ruling for· review by the 
Environmental Appeals Board when: 

Cl) The order or ruling involves an 
important question of law or policy 
concerning which there is substantial 
grounds for difference of opinion; a.nd 

(2) Either an immediate appeal from 
the order or ruling will materially ad
vance the ultimate tennination of the 
proceeding, or review after the final 
order is issued will be inadequate or in
effective. 

(c) Interlocutory review. If the Pt·e
siding Officer has recommended review 
and the Environmental Appeals Board 
determines that interlocutory review is 
inappropriate, or takes no action with
in 30 days of the Presiding Officer's rec
ommendation, the appeal is dismissed. 
When the Presiding Officer declines to 
recommend review of an order or rul
ing, it may be reviewed by the Environ
mental Appeals Board only upon appeal 
from the initial decision. except when 
the Environmental Appeals Bo:i.rd de
termines. upon motion of a party and 
In exceptional circumstances, that to 
delay review would be contrary to the 
public interest. Such motion shall be 
filed within 10 days of service of an 
order of the Presiding Officer refusing 
to recommend such order or ruling for 
interlocutory review. 

§ 22.30 Appeal from or review of initial 
decision. 

(a} Notice of appeal. (1) Within 30 days 
after the initial decision is served, any 
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party may appeal any adverse order or 
ruling of the Presiding Officer by filing 
an original and one copy of a notice of 
appeal and an accompanying appellate 
brief with the EnVironm.eDtal Appeals 
Board. Appeals sent by U.S. mail (ex
cept by U.S. Postal Express Mail) shall 
be addressed to the Environmental Ap.. 
peals Board at its o1'fio1al mailing ad
dress: Clerk of the Board (Mail Code 
1103B), United States EnVil'onmental 
Protection Agency, 1200 Pennsylvania 
Avenue, NW.. Washington, DC 20460. 
Appeals delivered by hand or courier 
(including deliveries by U.S. Postal Ex
press Mail or by a commercial delivery 
service) shall be delivered to Suite 600. 
1341 G Street, NW., Washington, DC 
20005. One copy of any document filed 
with the Olerk of the Board shall also 
be served on the Regional Hearing 
Clerk. Appellant also shall serve a copy 
of the notice of appeal upon the Pre
siding 01'ficer. Appellant shall simulta
neously serve one copy of the notice 
and brief upon all other parties and 
non-party participants. The notice of 
appea.l shall summarize the order or 
ruling, or part thereof, appealed from. 
The appellant's brief shall oontain ta~ 
bles of contents and authorities (with 
:page references), a statement of the 
issues presented for review, a state
ment of the nature of the case and the 
facts relevant to the issues presented 
for review (with appropriate references 
to the record), argument on the issues 
presented, a short conclusion stating 
the precise relief sought, alternative 
findings of fact, a.nd alternative con
clusions regarding issues or law or dis
cretion. If a timely notice of appeal is 
filed by a party, any other party may 
file a notice of a:ppeal on any issue 
within 20 days after the date on which 
the first notice of appeal was served. · 

(2) Within 20 days of service of no
tices of appeal and briefs under para
graph (aXl) of this section, any other 
party or non-party participant ma.y file 
with the Environmental Appeals Boa.rd 
an original and one copy of a response 
brlef responding to argument raised by 
the appellant, together with reference 
to the relevant portions of the record, 
initial decision, or opposing brief. Ap
pellee shall simultaneously serve one 
copy of the response brief upon ea.oh 
party , non-party participant, and the 
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Regional Hearing Clerk. Response 
briefs shall be limited to the scope of 
the appeal brtef. Further briefs may be 
filed only with the permil!sion of the 
Environmental Appeals Board. 

(b) Review initiated by the Environ
mental Appeals Board. Whenever the En
vironmental Appeals Board determines 
to review an initial decision on its own 
initiative, it shall file notice of its in
tent to review that decision with the 
Clerk of the Board, a.nd serve it upon 
the Regional Hearing Clerk, the Pre
siding Officer and the parties within 45 
days after the initial decision was 
served upon the parties. The notice 
shall include a statement of issues to 
be briefed by the parties and a time 
schedule for the filing and service of 
briefs. 

(c) Scope of appeal or review. The par
ties• rights of appeal shall be limited to 
those issues raised during the course or 
the proceeding and by the initial deci
sion, and to issues concerning subject 
matter . jurisdiction. If the Environ-· 
mental Appeals Boa.rd determines that 
issues raised, but not appealed by the 
parties, should be argued, it shall give 
the parties reasonable written notice of 
such determination to permit prepara
tion of adequate argument. The Envi
ronmental Appeals Board may remand 
the case to the Presiding Officer for 
further proceedings. 

(d) Argument before the Emnronmental 
Appeals Board. The Environmental Ap
peals Board may, at its discretion, 
order oral argument on any or all 
issues 1n a. proceeding. 

(e) Motions on appeal. All motions 
made during the course of a.n appeal 
shall conform to § 22.16 unless other
wise provided. 

(f) Decision. The Environmental AP. 
pea.ls Boa.rd shall adopt, modify, or set 
aside the findings Of fa.ct and conclu
sions of law or discretion contained in 
the decision or order being reviewed, 
and shall set forth in the final order 
the reasons for its actions. The Envi
ronmental Appeals Boa.rd may assflss a 
penalty that is higher or lower than 
the a.mount recommended to be as
sessed in the decision or orde1"being re
viewed or trom the amount sought in 
the complaint, except that if the order 
being reviewed is a default order, the 
Environmental Appeals Boa.rd may not 

§22.31 

increase the a.mount of the penalty 
above that proposed in the complaint 
or in the motion for default, whichever 
is less. The Environmental Appeals 
Boa.rd may adopt, modify or set aside 
any recommended compliance or cor
rective aotion order or Permit Action. 
The Environmental Appeals Board may 
remand the case to the Presiding Offi
cer for further action. 

[64 FR 40176, July 28, 1999, a.a a.mended a.t 68 
. FR 2204, Ja.n. 16, 2003: 69 FR 77639, Dec. 28, 
2004] 

Subpart G-Flnal Order 

§ 22.31 Final order. 

(a) Effect of final order. A final order 
constitutes the final Agency action in 
a proceeding. The final order shall not 
1n a.ny case affect the right of the 
Agency or the United States to pursue 
appropriate injunctive or other equi
table relief or criminal sanctions for 
any violations of la.w. The final order 
shall resolve only those cau!les of ac
tion alleged in the complaint, or for 
proceedings commenced pursua.nt to 
§22.13(b), alleged in the consent a.gree
ment. The final order does not waive, 
extinguish or otherwise affect respond
ent's obligation to comply with all ap
plicable provisions of the Act and regu
lations promulgated thereunder. 

(b) Effective cl.ate. A final order is ef
fective upon filing. Where an initial de
cision becomes a final order pursuant 
to §22.27(c). the final order is effective 
45 days after the initial decision is 
se1ved on the parties. 

{c) Payment of a civil penalty. The re
spondent sha.11 pay the full amount of 
a.ny civil penalty assessed in the fin:i.l 
order within 30 days a.fter the effective 
date of the final order unless otherwise 
ordered. Payment shall be ma.de by 
sending a. cashier's check or· certified 
check to the payee specified in the 
complaint, unless otherwise instructed 
by the complainant. The check shall 
note the case title and docket number. 
Respondent shall serve copies of the 
check or other instrument o! payment 
on the Regional Hearing Clerk and on 
oompla.ina.nt. Collection of interest on 
overdue payments shall be in accord
ance with the Debt Collection Act, 31 
u.s.c. 8717. 
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(d) Other relief. Any final order re
quiring compliance or corrective ac
tion, or a Permit Action, aha.11 become 
effective and enforoea.ble without fur
ther proceedings on the effective date 
of the final order unless otherwise or
dered. 

(e) Final orders to Federal agencies on 
appeal. (1) A final order of the Environ
mental Appeals Board issued pursuant 
to §22.30 to a department, agency, or 
instrumenta.Hty of the United States 
shall become effective 30 days after its 
service upon the parties 1lllless the 
head of the affected department, agen
cy, or instrumentality requests a con
ference with the Administrator 1n writ
ing and serves a copy of the request on 
the parties of record within 30 days or 
service of the final order. If a timely 
request is made, a decision by the Ad
ministrator shall become the final 
order 

(2) A motion for reconsideration pur
suant to § 22.32 shall not toll the 30-day 
period described in para.graph (e){l) of 
this section unless specifically so or
dered by the Environmental Appeals 
Board. 

§ 22.82 Motion to reconsider a final 
order. 

Motions to reconsider a final order 
issued pursuant to § 22.30 shail be filed 
within 10 days after service of the final 
order. Motions must set forth the mat
ters claimed to have been erroneously 
decided and the nature of the alleged 
errors. Motions ror reconsideration 
under thiB provision shall be directed 
to, aDd decided by, the Environmental 
Appeals Board. Motions for reconsider
ation directed to the Administrator, 
rather thaD to the Environmental Ap
peali;; Boa.rd, will not be considered, ex
cept in oases that the Environmental 
Appeals Board ha.s referred to the Ad
ministrator pursuant to §22.4(a) and in 
which the Administrator has issued the 
final order. A motion for reconsider
ation shall not stay the effective date 
of the final ordeL' unless so ordered by 
the Environmental Appeals Boa.rd. 
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Subpart H-Supplemental Rules 

§ 22.SS [Reserved} 

§ 22.84 s'd!!::iental rules governing' 
the a · "strative assessment . of 
civil penalties under the Clean Air 
Act. 

(a) Scope. This section shall apply, in 
conjunction with §§22.1 through 22.32. 
in administrative proceedings to assess 
a civil penalty conducted under sec
tions ll3(d), 205(c), 2ll(d), aDd 213(d) of 
the Clean Air Act, as a.mended. {42 
U.S.C. 7413(d), 7524(c), 7545{d), and 
7547(d)). Where inconsistencies exist be
tween this section and §§ 22.1 through 
22.32, this section shall apply. 

{b) Issuance of notice. Prior to the 
issuance of a. final order a.ssessmg a 
civil penalty, the person to whom the 
order is to be issued shall be given 
written notice of the proposed issuance 
of the order. Service of a complaint or 
a consent agreement and final order 
pursuant to §22.13 satisfies this notice 
requirement. 

§ 22.M Supplemental rules governing 
the administrative assessment of 
civil penalties under the Fedei-al In
secticide, Fungicide, and 
Rodenticide Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in admillistra.tive prooeedill.gs to assess 
a civil penalty conducted under section 
14{a) of the Federal Insecticide, Fun
gicide, and Rodenticide Act a.a amend
ed (7 U.S.C. 136l(a)). Where inconsist
encies exist between this section and 
§§ 22.1 through 22.32, this section shall 
apply. 

(b) Venue. The prehearing conference 
and the hearing shall be held ill the 
county, parish, or incorporated city of 
the residence of the person charged, 
unless otherwise agreed in writing by 
all parties. For a person whose resi
dence is outside the United States and 
outside any territory or possession of 
the United States, the prehearillg con
ference and thb hearing sh<ill be held at 
the :EPA office listed at 40 CFR 1. 7 that 
is closest to either the person's pri
mary place of business within the 
United Sta.te::i, or the primary place of 
business or the person's U.S. a.gent, un
less otherwise agreed by all parties. 
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§ 22.36 [Reserved] 

§ 22.37 Supplemental rules governing 
administrative proceedings under 
the Solid Waste Disposal Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings under 
sections 3005(d) and (e), 3008, 9003, and 
9006 of the Solid Waste Disposal Act (42 
U.S.C. 6925(d) and (e), 6928, 6991b and 
699le) ("SWDA"). Where inconsist
encies exist between this section and 
§§ 22.1 through 22.32, this section shall 
apply. 
· (b) Corrective action and compliance or
ders. A complaint may contain a. com
pliance order issued under section 
3008(a.) or section 9006{a), or a correc
tive action order issued under section 
3008(h) or section 9003(h)(4) of the 
SWDA. Any such order shall automati
cally become a final order unless, no 
later than 30 days after the order is 
served, the respondent requests a. hear
ing pursuant to § 22.16. 

§ 22.88 Supplemental rules of practice 
governmg the administrative aa• 
sessment of civil penalties under 
the Clean Water Act. 

(a) Spope. This section shall apply, in 
conjunction with §§22.1 through 22.32 
and §22.45, in administrative pro
ceedings for the assessment of any civil 
penalty under section 309(g) or section 
31l{b)(6) of the Clean Water Act 
("OWA")(33 U.S.C. 1319(g) and 
132l(b)(6)). Where inoonsistencies exist 
between this section and §§ 22.l through 
22.32, this section shall apply. 

(b) Consultation with States. For pro
ceedings pursuant to section 309(g), the 
complainant shall provide the State 
agency with the most direct authority 
over the matters at issue in the ca.Se a.n 
opportunity to consult with the com
plainant. Complainant shall notify the 
State agency within 30 days following 
proof of service of the complaint on the 
respondent or, in the case of a pro
ceeding proposed to be commenced pur
suant to §22.13(b), no less tha.n 40 days 
before the issuance of an order assess
ing a civil penalty. 

(c) Administrative procedure and judi
cial review. Action of the Administrator 
for which review could have been ob-

§22.39 

ta.ined under section 509(b)(l) of the 
CWA, 33 U.S.C. 1369(b)(l), shall not be 
subject to review in an administrative 
proceeding for the assessment of a civil 
penalty under. section 309(g) or section 
31l(b)(6). 

§ 22.89 Supplemental rules governing 
the administrative assessment of 
civil penalties under section 109 of 
the Comprehensive Environmental 
Response, Compensation, and Li
ability Act of 1980, as amended. 

(a) Scope. This section shall apply, in 
conjunction with §§22.10 through 22.32. 
in administrative proceedings for the 
assessment of any civil penalty under 
seotion 109 of the Comprehensive Envi· 
ronmental Response, Compensation, 
and Liability Act of 1980, as am.ended 
(42 U.S .C. 9609). Where inconsistencies 
exist between this section and §§ 22.1 
thro~gh 22.32, this section shall apply. 

(b) Judicial review. Any person who re
quested a hearing with respect to a 
Class II civil penalty under section 
109(b) of CEROLA, 42 U.S.O. 9609(b), and 
who is the recipient of a final order as
sessing a civil penalty may file a peti
tion for judicial review of such order 
with the United States Court of Ap
peals for the District of Columbia or 
for a.ny other circuit in which such per
son resides or tra.nsa.cts business. Any 
person who requested a. hearing with 
respeot to a Cla.ss I civil penalty under 
section 109(a)(4) of OERCLA, 42 U.S.O. 
9609(a)(4), and who is the recipient of a 
final order assessing the civil penalty 
may i'ile a petition for judicial' review 
of such order with the appropriate dis
trict court of the United States. All pe
titions must be filed within 30 days of 
the date the order making the assess
ment was served on the partie&. 

(c) Pa1/1Tl€11t of civil penalty assessed. 
Payment of oivil penalties assessed in 
thE' final order shall be ma.de by for
warding a. cashier's check, payable to 
the "EPA, Hazardous Subatances 
Superf'und," in the amount assessed, 
and noting the case title and dooket 
number, to the appropriate regional 
Superfllnd Lockbox Depository. 
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§ 22.40 [Reserved) 

§22.41 Supplemental rules governing 
the administrative asseSBment of 
civil penalties under Title JI of the 
Toxic Substance Control Act, en· 
acted as section 2 of the Asbestos 
Hazard Emergency Response Act 
(ABERA). 

(a) Scope. This section shall apply, in 
conjunction with §§22.1 through 22.32, 
in administrative proceeding'& to assess 
a civil penalty conducted under section 
207 of the Toxic Substances Control 
Act C"TSC.A") (15 U.S.C. 2647). Where 
inconsistencies exist between this sec
tion and §§22.1 through 22.32, this sec
tion shall apply. 

(b) Collection of civil penalty. Any civil 
penalty collected under TSCA section 
207 shall be used by the local edu
cational agency for purpases of com
plying with Title II of TSCA. Any por
tion or a civil penalty remaining 
unspent after a local educational agen
cy achieves compliance shall be depos
i ted into the Asbestos Trust Fund es
tablished under section 5 of AHERA. 

§ 22.42 Supplemental rules foverning 
the administrative assessment of 
civil penalties for violations of com· 
pliance orders issued to owners or 
operators of public water systems 
under part B of the Safe Drinking 
Water Act. 

{a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty under section 
1414(g)(3)(B) of the Safe Drinking Water 
Act, 42 U.S.C. S0Gg-3(g)(3)(B). Where in· 
consistencies exist between this sec
tion and §§ 22.1 through 22.32, this sec
tion shall apply. 

(b) Choice of fQTUm. A complaint 
which specifies that subpart I of this 
part applies shall also state that re· 
spondent has a right to elect a hearing 
on the record in accordance with 5 
U.S.C. 554, and that respondent waives 
this right unless it requests in it<> an
swer a hearing on the record in a.ocord
ance with 5 U.S.O. 554. Upon such re
quest, the Regional Hearing Clerk shall 
recaption the documents 1n the record 
as necessary, and notify the parties of 
the changes. 
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§ 22.43 su.rJl:mental rules governing 
the a lstrative assessment of 
civil penalties against a federal 
agency under the Safe Drinkine
Water Act. 

(a) Scope. This section sha.11 apply, in 
cOJljunction with §§22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty against a federal agency 
under section 1447(b) of the Safe Drink· 
ing Water Act, 42 U.S.C. 300j-6(b). 
Where inconsistencies exist between 
this section and §§22.1 through 22.32, 
this section sha.11 apply. 

(b) Effective date of final penalty ord.er. 
Any penalty order issued pursuant to 
this section and section 1447(b) of the 
Safe Drinking Water Act shall beoome 
effective 30 days after it has been 
served on the parties. 

(c) Publtc notice of final penalty order. 
Upon the issuance of a final penalty 
order under this section, the Adminis
trator shall provide public notice of the 
order by publication, and ·by providing 
notice to any person who requests such 
notice. The notice shall include: 

(1) The docket number of the order; 
.(2) The address and phone number or 

the Regional Hearing Clerk from whom 
a copy of the order may be obtained; 

(3) The location of the fa.oUity where 
violations were found; 

(4) A description of the violations; 
(5) The penalty that was assessed; 

and 
(6) A notice that any interested per

son may, within 30 days o.i the date the 
order becomes final, obta.1µ judicial re
view of the penalty order pui'suant to 
section 1447(b) of the Safe Dl'inking 
Water Act, and instruction that per
sons seeking judicial review shall pro
vide copies of any appeal to the persons 
described in 40 CFR 135.ll(a). 

§ 22.44 Supplemental rules of practice 
governing the termination of per· 
mits under section 402(a) of the 
Clean Water Act or under · section 
8008(a)(8) · of the Resource Con· 
servation and Recovery Act. 

(a) Scope of this subpart. The supple
mental rules of practice in this subpart 
shall also apply 1n conjunction with 
the Consolidated Rules of Practice in 
this pa.rt and with the admulistrative 
proceedings for the termination of per
mits under section 402(a) of the Clean 
Water Act or under section SOOB(a)(3) of 
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the Resource Conservation and Recov
ery Aot. Notwithstanding the Consoli
dated Rules , of Practice, these supple
mental rules sha.ll govern with respect 
to the termination of such permits. 

(b) In any proceeding to terminate a. 
permit for cause under §122.64 or §270.43 
of this chapter during the term of the 
permit: 

(1) The complaint shall, in addition 
to the requirements or §22.14(b), con
tain any addition~] information speci
fied in § 124.8 of this chapter: 

(2) The Director (a.s defined in § 124.2 
of this chapter) shall provide public no
tice of the complaint in accordance 
with § 124.10 of this chapter, and allow 
for public comment ill accordance with 
§ 124.11 of this chapter; and 

(3) The Presiding Officer sha.11 admit 
into evidence the contents of the Ad
ministrative Record described in § 124.9 
of th.is chapter, and any publio com
ments received. 
[66 FR 30901, Me.y 15, 2000] 

§ 22.46 Supplemental rules governing 
p u blic n otice and comJnent in pro· 
ceedings under sections 309(g) and 
31l(b)(6)(B)(ii) of the Clean Water 
Act and section 1428(c) of the Safe 
Drinking Water Act. 

(a.) Scope. This section shall apply, in 
conjunction :with §§22.l through 22.32, 
in admiµistra.tive proceedings for the 
assessment of any civil penalty under 
sections 309(g) a.nd 31l(b)(6)(B)(ii) of the 
Olean Water Act (33 U.S .C. 1319(g) and 
132l(b)(6)(B)(11)), and under section 
1423(0) of the Safe Drinking Water Aot 
(42 U.S.C. 300h-2(c)). Where inconsist
enoies exist between this section and 
§§ 22.l through 22.32, this section shall 
apply. 

(b) Public notice-(1) General. Com
plainant shall notify the public before 
assessing a civil penalty, Such notice 
shall be pro'.'ided within 30 days fol
lowing proof of service of the com
plaint on the respondent or, in the case 
of a proceeding proposed to be com
menced pursuant to §22.13(b), no leas 
than 40 days before the issuance of an 
order assessing a civil penalty, The no
tice period begins upon first .publica
tion of notice. 

(2) Type and content of publtc notice. 
The complainant shall provide public 
notice of the complaint (or the pro-
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posed consent agreement if § 22.13(b) is 
applicable) by a method reasonably 
calculated to provide notice, and shall 
also provide notice directly to any per
son who requests such notice. The no
tice shall include: 

(i) The docket number of the pro
ceeding; 

{11) The na.me and address of the com
plainant and respondent, and the per
son from whom information on the pro
ceeding may be obtained, and the ad
dress of the Regional Hearing Clerk to 
whom appropriate comments shall be 
directed; 

(iii) The location of the site or facil
ity trom which the violations a.re al
leged, and any applicable permit num
ber; 

(iv) A description of the violation al
leged and the relief sought; and 

(v) A notice that persons shall sub
mit comments to the Regional Hearing 
Clerk, and the deadline for such sub
missions. 

(c) Comment by a person who is not a 
party. The following provisions apply in 
regard to comment by a person not a 
party to a proceeding: 

(1) Participation in proceeding. (1) Any 
person wishing to participate in the 
proceedings must notify the Regional 
Hearing Clerk in writing within the 
public notice period under paragraph 
(b){l) of this section. The person must 
provide his name, oo:mplete maillng ad· 
dress, and state that he wishes to par
ticipate in the proceeding. 

(ii) The Presiding Officer shall pro
vide notice or any hearing on the mer
its to any person who has met the re
quirements of paragraph (c)(l)(i) of this 
section at lea.at 20 days prior to the 
scheduled hearing. 

(iii) A commenter may present writ
ten comments for the record at any 
time prior to the close of the record. 

(iv) A commenter wishing to present 
evidence a.t a hearing on the merits 
shall notify, in writing, the Presiding 
Officer and the parties of its intent at 
lea.st 10 days prier to the scheduled 
hearing. This notice must include a 
copy of any document to be introduced, 
a description of the evidence to be pre
sented, and the identity of a.ny witness 
(and qualifications if a.n expert), and 
the subject matter of the testimony. 
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(V) In any hearing on the merits, a 
commenter may present evidence, in
cluding direct testimony subject to 
cross examination by the parties. 

(Vi) The Presiding Officer shall have 
the d1sc1·etion to establish the extent 
of commenter participation in any 
other scheduled activity. 

(2) Limitati011.S. A commenter may not 
cross-examine any witness in a.ny hear
ing and aha.II not be S\,lbject to or par
ticipate in any discovery or prehearing 
exchange. 

(3) Quick resolution and settlement. No 
proceeding subject to the public notice 
and comment proVlsions of paragraphs 
(b) and (c) of this section may be re
solved or settled under §22.18, or com
menced under § 22.13(b), until 10 days 
after the close of the comment pertod 
pro,·ided in paragraph (C)(l) of this sec
tion. 

(-1) Petition to set aside a consent agree
ment and proposed final order. (1) Com
plainant shall provide to each com
menter, by certified mail, return re
ceipt requested, but not to the Re
gional Hearing Clerk or Presiding Offi
cer, a copy of any consent agreement 
between the parties and the proposed 
final order. 

(ii) Within 30 days of receipt of the 
consent agreement and proposed final 
order a commenter may petition the 
Regional Administrator (or, for cases 
commenced at EPA Headquarters, the 
Environmental Appeals Board), to set · 
aside the consent agreement and pro
posed final order on the basis that ma
terial evidence was not considered. 
Copies of the petition shall be served 
on the parties. but shall not be sent to 
the Regional Hearing Clerk or the Pre
siding Officer. 

(iii) Within 15 days of receipt of a pe
tition, the complainant may, with no
tice to the Regiol'.lal Administrator or 
Environmental Appeals Board and to 
the commenter, withdraw the consent 
agreement and proposed final order to 
consider the matters raised in the peti
tion. If the complainant does not give 
notice of withdrawal within 15 days of 
receipt of the petition, the Regional 
Administrator or Environmental Ap
peals Board shall assign a Petition Of
ficer to consider and rule on th& peti
tion. The Petition Offioer shall be an
other Presiding Officer, not otherwise 
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involved in the case. Notice of this as
signment shall be sent to the parties, 
and to the Presiding Officer. 

(iv) Within 30 days of assignment of 
the Petition Officer, the complainant 
shall present to the Petition Off'ioer a 
copy of the oompla.int and a written re
sponse to the petition. A copy of the 
response shall be provided to the . par
ties a.nd to the commenter, but not to 
the Regional Hearing Clerk or Pre
siding Offioer. 

(V) The Petition Officer shall review 
the petition, and complainant's re
sponse, and shall file with the Regional 
Hearing Clerk, with copies to the par
ties, the commenter, and the Presiding 
Officer, written findings as to: 

<A) The extent to whioh the petition 
states an issue relevant and material 
to the issuance of the proposed fina.l 
order; 

(B) Whether complainant adequately 
considered and responded to the peti
tion; and 

(C) Whether a resolution of the pro
ceeding by the parties is appropriate 
without a hearing. 

(vi) Upon a finding by the Petition 
Officer that a. hearing is appropriate, 
the Presiding Offiosr shall order that 
the consent agreement and proposed 
final order be set aside and shall estab
lish a schedule for a bearing. 

(vii) Upon a finding by the Petition 
Officer that a resolution of the pro
ceeding without a hearing is appro
priate, the Petition Officer shall issue 
an order denying the petition and stat
ing reaeone for the denial. The Pet! tion 
Officer shall: 

(A) File the order with the Regional 
Hearing Clerk; 

(B) Serve copies of the order on the 
piu-ties and the commenter; and 

(0) Provide public notice of the 
order. 

(viii) Upon a finding by the Petition 
Officer that a resolution of the pro
ceeding without a hearing is appro
priate, the Regional Administrator 
may issue the proposed final order, 
whiob shall become final 30 days after 
both the order denying the petition and 
a properly signed consent agreement 
are filed with the Regional Hearing 
Clerk, u.nless further petition for re
view is filed by a notice of appeal in 
the appropriate United States District 

260 



Environmental Protection Agency 

Court, with coincident notice by cer
tified mail to the Administrator and 
the Attorney General. Written notice 
of appeal also shall be filed with the 
Regional Hearing Clerk, and sent to 
the Presiding Officer and the parties. 

(ix) If judicial review of the final 
order is denied, the final order shall be-· 
come effective 80 days after such denial 
has been filed with the Regional Hear
ing Clerk. 

§.§ 22.46-22.49 [Reserved) 

Subpart I-Administrative Pro
ceedings Not Governed by 
Section 554 of the Administra
tive Procedure Act 

§ 22.150 Scope of this subpart. 
(a) Scope. This subpart applies to all 

adjudicatory proceedings for: 
(1) The assessment of a penalty under 

sections 309(g)(2)(A) and 3ll(b)(6)(B)(i) 
of the Clean Water Act (33 U.S.C. 
1319(g)(2)CA) and 132l(b)(6)(B)(i)). 

(2) The assessment of a penalty under 
sections 1414(g)(3)(B) and l423(c) of the 
Safe Drinking Water Act (42 U.S.O. 
SODg-3(g)(3)(B) and 30Dh-2(c)), except 
where a respondent in a proceeding 
under section l414(g)(3)(B) requests in 
its answer a hearing on the record in 
accords.nee with section 654 of the Ad
ministrative Procedure Act, 5 U.S.C. 
554. . 

(b) Relatlonship to other provisions. 
Sections 22.1 through 22.45 apply to 
proceedings under this subpart, except 
for the following provisions which do 
not apply: §§22.11, 22.16(0), 22.2l(a), and 
22.29. Where inoonsietenoies exist be
tween this subpart and subparts A 
through G of this part, this subpart 
shall apply. Where inconsistencies 
exist between this subpart and subpart 
Hof this part, subpart H shall apply. 

§22.51 Presiding Officer. 
The Presiding Officer shall be a. Re

gional Judicial Officer. The Presiding 
Officer shall conduct the hearing, e.nd 
rule on all motions until an initial de
cision has become final or has been ap
pealed. 

Pl. 23 

~ 22.52 Information exchange and dis· 
covery. 

Respondent's information exchange 
pursuant to §22.19(a) shall include in
formation on any economic benefit re
sulting from any activity or failure to 
.act which ia alleged in the administra
tive complaint to be a violation of ap
plicable law, including its gross reve
nues, delayed or avoided costs. Dis
covery under §22.19(e) shall not be au
thorized, except for discovery of infor
mation concerning respondent's eco
nomic benefit from alleged violations 
and information concerning respond
ent's ability to pay a penalty. · 

PART 23-JUDICIAL REVIEW UNDER 
EPA-ADMINISTERED STATUTES 

Sec. 
23.l Deflnitioos. . 
23.2 Timing or Administrator's action under 

Clee.n Wa.ter Act. 
23.3 Timing of Admillistra.tor's action under 

Clea.n Air Act. 
23.4 Timing of Administrator's a.ction under 

Resource Conservation a.nd Recovery 
Act. 

23.5 Timing of Administrator's a.otion under 
Toxic Substances Control Act. 

23.6 Timing or Administrator's a.otion under 
Federal Insecticide, Fungicide a.nd 
Rodenticide Act. 

23. 7 Timing of Admlnistrator's action under 
Se.!e Drillking Wa.ter Act. 

28.8 Timing of Administrator's action under 
Uranium Mill Tailings Ra.dia.tion Control 
Act of 1978. 

23.9 Tim!llg or Administrator's action under 
the Atomic Energy Act. 

23.10 Timing or Administrator's a.ction 
under the Federal Food, Drug, e.nd Cos
metic Act. 

23.11 Holidays. 
23.1:1 Filing notice o! Judicial review. 

AUTHORITY: Clean Water Act, 33 U.S.C. 
136l(a.). 1369(b); Clea.n Air Act, 12 U .s.c. 
760l(a.)(1), 7607(b); Reso111·ce. Conservation 
a.nd Recovery Act, 42 U.S.C. 6912Ce.). 6976; 
Toxic Subst:inces Control Act. 15 U.S.C. 2618; 
Federa.l Insecticide, Fungicide, and 
Rodentioide Act. 7 U.S.C. 136n(bl, 136w(a.); 
Sa.!e Drinking We.ter Aot, 42 u.s.c. 300j-
7(e.)(2), 300j-9(a.); Atomic Energy Act. 42 
U.S.C. 2201, 2239; Federal Food, Drug, e.nd 
Cosmetic Act, 21 U.S.C. S7l(e.), 346a.. 28 U.S .c. 
2112(a.). 2313. 2344. 

SOURCB: 50 FR 7270. Feb. 21, 1985. unless 
otherwise noted. 
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U.S. ENVIRONMENTAL PROTECTION AGENCY 
PUBLIC NOTICE 

OPPORTUNITY FOR PUBLIC COMMENT ON 
PROPOSED COMPLIANCE ORDER, PENALTY COMPLAINT AND 

NOTICE OF OPPORTUNITY FOR HEARING AGAINST 
DEER MOUNTAIN FIRE DISTRICT #3 COTOPAXI FIRE AND RESCUE 

FOR FAILURE TO COMPLY WITH 
UNDERGROUND INJECTION CONTROL REGULATIONS 

PURPOSE OF PUBLIC NOTICE 

The purpose of this notice is to solicit written comments on a Proposed Compliance Order, Penalty 
Complaint and Notice of Opportunity for Hearing (Complaint), Docket No. SDWA-08-2015- 0025 
that Region 8 of the United States Environmental Protection Agency (EPA) proposes to issue to Deer 
Mountain Fire District #3 Cotopaxi Fire and Rescue (Cotopaxi Fire and Rescue) for alleged violations at 
its facility located in Cotopaxi, Colorado. The Complaint alleges violations of the Safe Drinking Water 
Act (SDWA) and the regulations detailing the requirements ofthe .SDWA's Underground Injection 
Control (UIC) program. These regulations (Regulations) govern the injection of fluids that may 
endanger an underground source of drinking water (USDW). The Complaint proposes compliance 
requirements and monetary penalties for the alleged violations. 

The EPA requests written comments from any interested party having knowledge of the alleged 
violations or who can provide any information useful to ensure that the Complaint is appropriate. The 
EPA will review and consider all comments received, and will thereafter determine whether to modify 
or withdraw the Complaint. 

BACKGROUND 

Part C of the SDWA (40 U.S.C. § 300h et seq.) requires the EPA to regulate underground injection of 
fluid through wells to assure that USDWs are not endangered. Section 1421 of the SDWA (40 U.S.C. § 
300h) requires the EPA to administer UIC progran1s in States that do not have approved State UIC 
programs. Regulation of the UIC Class V Program has not been delegated to the State of Colorado; 
therefore, the EPA administers the program in accordance with title 40 of the Code of Federal 
Regulations (40 C.F.R.) parts 124, 144, 146, 147 and 148. 

The Class V motor vehicle waste disposal well which is the subject of this Complaint, is located at 0060 
County Road 50, Cotopaxi, Colorado. A Class V injection well, pursuant to 40 C.F.R. §§ 144.6 and 
146.5, is a shallow injection well that injects fluids into or above a USDW. 

The Complaint alleges that owner and/or operator, Cotopaxi Fire and Rescue, is in violation of the 
Regulations and is subject to appropriate penalties for operating a banned well, failing to prevent 
movement of fluids into a USDW that may cause a violation of a primary drinking water regulation 
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under 40 C.F.R. part 142, or otherwise potentially adversely affecting the health of persons. The 
Complaint cites that the EPA may assess an administrative civil penalty of up to $16,000 per day for 
each violation of the SDWA, up to a maximum of $187,500, and proposes certain compliance measures, 
including the permanent closure of the well. 

PUBLIC COMMENTS 

Written comments on the Complaint are encouraged and will be accepted at the address listed below for 
a period of thirty (30) calendar days after the publication of this notice. Written comments submitted by 
the public as well as information submitted by Cotopaxi Fire and Rescue will be available for public 
review as part of the administrative record, subject to the provisions of law restricting the disclosure of 
confidential information. Cotopaxi Fire and Rescue may request a hearing. Any person submitting 
written comments will be notified of and has a right to participate in such a hearing. The Complaint and 
the administrative record are available for review between 9:00 a.m. and 4:00 p.m. at the address listed 
below. It is recommended 'that those wishing to view the administrative record call Mia Bearley, 
Enforcement Attorney, at (303) 312-6554 before visiting the EPA Region 8 offices. Please submit 
written comments to: 

Tina Artemis (8RC) 
Regional Hearing Clerk 
U.S. EPA, Region 8 
1595 Wynkoop Street 
Denver, Colorado 80202 

Any person interested in receiving their own copy of this or any future public notice of a UIC 
administrative action can call Christopher Ajayi in the UIC program, at (303) 312-6320. 

THE DECISION 

The EPA will review and consider all public comments received on the public notice and will thereafter 
determine whether to modify or withdraw the Complaint. If the Complaint is revised, copies shall be 
provided to all parties and to all members of the public who have commented. 

~ Arturo Palomares, Director 
'\ Water Technical Enforcement Program 

Office of Enforcement, Compliance 
and Environmental Justice 

U.S. EPA, Region 8 
1595 Wynkoop Street 
Denver, CO 80202 
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U.S. EPA S1nall Business Resources lnfonnation Sheet 

The United States Environmental Protection Agency provides an array of resources to help 
small businesses understand and comply with federal and state environmental laws. In 
addition to helping small businesses understand their environmental obligations and improve 
compliance, these resources will also help such businesses find cost-effective ways to comply 
through pollution prevention techniques and innovative technologies. 

Small Business Programs 
www.epa.gov/smallbusiness 
EPA's Office of Small Business 
Programs (OSBP) advocates and 
fosters opportunities for direct and 
indirect partnerships, contracts, and 
sub-agreements for small businesses 
and socio-economically disadvantaged 
businesses. 

EPA's Asbestos Small Business 
Ombudsman 
www.epa.gov/sbo or 1-800-368-5888 
The EPA Asbestos and Small Business 
Ombudsman (ASBO) serves as a 
conduit for small businesses to access 
EPA and facilitates communications 
between the small business 
community and the Agency. 

EPA's Compliance Assistance 
Homepage 
www2.epa.gov/compliance 
This page is a gateway industry 
and statute-specific environmental 
resources, from extensive web
based information to hotlines and 
compliance assistance specialists. 

EPA's Compliance Assistance 
Centers 
www.assistancecenters.net 
EPA's Compliance Assistance Centers 
provide information targeted to 
industries with many small businesses. 
They were developed in partnership 
with industry, universities and other 
federal and state agencies. 

Agriculture 
www.epa.gov/agriculture/ 

Automotive Recycling 
www.ecarcenter.org 

Automotive Service and Repair 
ccar-greenlink.org/ or 1-888-GRN
LINK 

Chemical Manufacturing 
www.chemalliance.org 

Construction 
www.cicacenter.org or 1-734-995-
4911 

Education 
www.campuserc.org 

Food Processing 
www.fpeac.org 

Healthcare 
www.hercenter.org 

Local Government 
www.lgean.org 

Metal Finishing 
www.nmfrc.org 

Paints and Coatings 
www.paintcenter.org 

Printing 
www.pneac.org 

Ports 
www.portcompliance.org 

Transportation 
www.tercenter.org 

U.S. Border Compliance and 
Import/Export Issues 
www.bordercenter.org 

EPA Hotlines, Helplines and 
Clearinghouses 
www2.epa.gov/home/epa
hotlines 
EPA sponsors many free 
hotlines and clearinghouses 
that provide convenient 
assistance regarding 
environmental requirements. 
Some examples are: 

Clean Air Technology Center 
(CATC) Info-line 
www.epa.gov/ttn/catc or 1-919-541-
0800 

Superfund, TRI, EPCRA, RMP 
and Oil Information Center 
www.epa.gov/superfund/contacts/ 
infocenter/index.htm or 1-800-424-
9346 

EPA Imported Vehicles and 
Engines Public Helpline 
www.epa.gov/otaq/imports or 
734-214-4100 

National Pesticide Information 
Center 
www.npic.orst.edu/ or 1-800-858-
7378 

National Response Center 
Hotline to report oil and hazardous 
substance spills - www.nrc.uscg.mil 
or 1-800-424-8802 

Pollution Prevention Information 
Clearinghouse (PPIC) - www.epa. 
gov/opptintr/ppic or 1-202-566-0799 

Safe Drinking Water Hotline -
www.epa.gov/drink/hotline/index.cfm 
or 1-800-4 26-4 791 



Snllt!I Business Re.,·0111·ces 

Stratospheric Ozone Protection Hotline 
www.epa.gov/ozone/comments.htm or 1-800-296-1996 

Toxic Substances Control Act (TSCA) Hotline 
tsca-hotline@epa.gov or 1-202-554-1404 

Small Entity Compliance Guides 
http://www.epa.gov/sbrefa/compl iance-guides.html 
EPA publishes a Small Entity Compliance Guide (SECG) 
for every rule for which the Agency has prepared a final 
regulatory flexibility analysis, in accordance with Section 604 
of the Regulatory Flexibility Act (RFA). 

Regional Small Business Liaisons 
http://www.epa.gov/sbo/rsbl.htm 
The U.S. Environmental Protection Agency (EPA) Regional 
Small Business Liaison (RSBL) is the primary regional 
contact and often the expert on small business assistance, 
advocacy, and outreach. The RSBL is the regional voice for 
the EPA Asbestos and Small Business Ombudsman (ASBO). 

State Resource Locators 
www.envcap.org/statetools 
The Locators provide state-specific contacts, regulations and 
resources covering the major environmental laws. 

State Small Business Environmental Assistance 
Programs (SBEAPs) 
www.epa.gov/sbo/507program.htm 
State SBEAPs help small businesses and assistance providers 
understand environmental requirements and sustainable 
business practices through workshops, trainings and site visits. 

EPA's Tribal Portal 
www.epa.gov/tribalportal/ 
The Portal provides access to information on environmental 
issues, laws, and resources related to federally recognized 
tribes. 

EPA Compliance Incentives 
EPA provides incentives for environmental compliance. By 
participating in compliance assistance programs or voluntarily 
disclosing and promptly correcting violations before an 
enforcement action has been initiated, businesses may be 
eligible for penalty waivers or reductions. EPA has two such 
policies that may apply to small businesses: 

EPA's Small Business Compliance Policy 
www2.epa.gov/enforcement/small-businesses-and-enforcement 
This Policy offers small businesses special incentives to come 
into compliance voluntarily. 
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EPA's Audit Policy 
www2.epa.gov/compliance/epas-audit-policy 
The Policy provides incentives to all businesses that 
voluntarily discover, promptly disclose and expeditiously 
correct their noncompliance. 

Commenting on Federal Enforcement Actions and 
Compliance Activities 
The Small Business Regulatory Enforcement Fairness Act 
(SB REF A) established a SB REFA Ombudsman and I 0 Regional 
Fairness Boards to receive comments from small businesses 
about federal agency enforcement actions. If you believe that 
you fall within the Small Business Administration's definition 
of a small business (based on your North American Industry 
Classification System designation, number of employees or 
annual receipts, as defined at 13 C.F.R. 121.201; in most cases, 
this means a business with 500 or fewer employees), and wish 
to comment on federal enforcement and compliance activities, 
call the SBREFA Ombudsman's toll-free number at 1-888-
REG-FAIR (1-888-734-3247). 

Every small business that is the subject of an enforcement or 
compliance action is entitled to comment on the Agency's actions 
without fear of retaliation. EPA employees are prohibited from 
using enforcement or any other means ofretaliation against any 
member of the regulated community in response to comments 
made under SBREFA. 

Your Duty to Comply 
If you receive compliance assistance or submit a comment 
to the SBREFA Ombudsman or Regional Fairness Boards, 
you still have the duty to comply with the law, including 
providing timely responses to EPA information requests, 
administrative or civil complaints, other enforcement actions 
or communications. The assistance information and comment 
processes do not give you any new rights or defenses in any 
enforcement action. These processes also do not affect EPA's 
obligation to protect public health or the environment under any 
of the environmental statutes it enforces, including the right to 
take emergency remedial or emergency response actions when 
appropriate. Those decisions will be based on the facts in each 
situation. The SBREFA Ombudsman and Fairness Boards do 
not participate in resolving EPA's enforcement actions. Also, 
remember that to preserve your rights, you need to comply with 
all rules governing the enforcement process. 

EPA is disseminating this information to you without making 
a determination that your business or organization is a small 
business as defined by Section 222 of the Small Business 
Regulatory Enforcement Fairness Act or related provisions. 

2 


